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ATTENTION 


The following cumulative material will be found in the December issue (No. 12) 
of Agriculture Decisions, Volumes 1 (1942), 2 (1943), 3 (1944), 4 (1945), 5 
(1946), 6 (1947), and 7 (1948), respectively : 

Citations in Agriculture De- 


cisions: Volume No. and Page 
Statutes, orders, etc... _- 1: 811; 2: 796; 3: 1179; 4: 1011; 5: 937; 6: 1194; 
7:1243 
Agriculture decisions____: 1: 815; 2:801;3:1185; 4: 1015; 5: 940; 6: 1199; 
7:1250 
Court decisions_________ 1: 817; 2: 804; 3: 1191; 4: 1021; 5: 945; 6: 1207; 
7: 1255 
Decisions overruled by Secre- 
tary of Agriculture________ 1: 819* 
Citations in Court Decisions: 
Statutes, orders, etc--_-__- 2: 799; 3: 1182; 5: 988; 6: 1197; 7: 1248 


Appeals from Secretary’s deci- 
sions (actions for review by 
GIO i iiss eesuiciaricces teeta 1: 820; 2: 806; 3: 1193; 4: 1024; 5: 948; 6: 1213; 
7: 1259 
Disposition of Appeals (ac- 
tions for review) from Sec- 
retary’s decisions by 
ON ai a 1: 821; 2: 808; 3: 1194; 4: 1025; 5: 949; 6: 1216; 
7: 1260 
Agriculture Decisions cited by 
courts and other authorities. 1: 821; 2:809;3:1195; 4: 1027; 5: 950; 6: 1218; 


7: 1262 
Commodities involved in PACA 
WORCGOGUIBG ase tats 1: 822; 2: 810; 3: 1196; 4:1028; 5: 951; 6: 1219; 
7: 1264 
Decisions and docket numbers 
arranged in consecutive 
i cc cial ee aes 1: 823; 2: 811; 3: 1200; 4: 1081; 5: 953; 6: 1221; 
7: 1266 
Docket numbers and decisions 
arranged in consecutive 
COI ga oa ee 1: 825; 2: 813; 3: 1203; 4: 1034; 5: 956; 6: 1225; 
7:1270 


*HisToRICAL Note.—The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 
A. D. 485, decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 
1 A. D. 819) as precedents because of lack of regulation requiring current assets to exceed 
current liability by at least 25 percent of average weekly purchases. Since that decision, 
regulation (9 CFR Cum. Supp. 201.14) setting up a standard of financial qualifications has 
been promulgated. In re Albert Bree, 3 A. D. 255 (1944).—Ed. 
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Cumulative lists of decisions: 
Agriculture Decisions: 

Agriculture decisions 

| re 


1942 PACA decisions 
hitherto unre- 


pte 
1943 PACA decisions 
hitherto unre- 
| 
Agriculture decisions 
explained______--_. 
Agriculture decisions 
followed... 
Court decisions fol- 
Meme: {ho eee 


Court Decisions: 
Court decisions pub- 
MRROG cic sistoee 
Court and Agricul- 
ture decisions dis- 
tinguished in.----_ 
Court and Agricul- 
ture decisions ex- 
pained in... 
Court and Agriculture 
decisions followed 
Se ee 
Cumulative Index-Digest of 

decisions : 

Agriculture decisions_____ 


Court decisions________-_-. 

A study of the scope and na- 
ture of Agriculture Deci- 
sions—Statistical Index___. 
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Volume No. and Page 


: 829; 2: 815; 3: 1206; 4: 1037; 5: 959; 6: 1229; 


7: 1274 


: 1043 ; 5: 965 


: 965 


803; 3:1190; 4:1020 (distinguished) 
803 ; 3: 1190; 5: 944 


1190; 4: 1020 


: 821; 3: 1212; 5: iv—-vi; 6: v-ix; 7: v—xi 


: 1254 


: 944; 6: 1206 


: 1206; 7: 1254 


836 ; 2: 822; 3: 1214; 4: 1045; 5: 967; 6: 1244; 
7:1293 
870; 3: 1292; 5: 1027; 6: 18384; 7: 1271 


850; 2:882; 3:1318; 4:1119; 5: 1042; 


6: 1347; 7: 1400 
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CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 


(Agricultural Marketing Agreement Act of 1937) Volume: Page 
Avon Dairy Company et al v. Hisaman, 69 F. Supp. 500 (1946) Denial 
of application to postpone effective date of Order No. 75__---_-__- 6:72 


Agriculture and Markets Law of N. Y. 
H. P. Hood & Sons, Ine. v. Du Mond, 336 U. S. 525 (1949) Commerce— 
Lack of power of State of New York to deny to interstate milk dealer 
additional facilities—Constitutional law—Constitutionality of reg- 
ulation of production and distribution of milk—Public health and 
welfare—Lack of power of State to promote its economic advantage 
by burdening of interstate commerce—Lack of power of State to 
accord its consumers preferred right of purchase—Relationship be- 
tween intrastate and interstate activities—Absence of congres- 
sional action—Lack of power of State to advance its commercial 
interests by curtailing movement of articles of commerce—Health 
and safety of people—Lack of power of State to regulate article 
of interstate commerce—Lack of power of State to suppress competi- 
tion—Nature of economic system fostered by the commerce clause— 
Federal and State regulation of milk—Police power of state—Power 
of Congress to curtail shipments of milk in interstate commerce— 
Lack of power of State to impose restraint on interstate commerce— 
Agricultural Marketing Agreement Act of 1937—Policy of Congress 
with reference tc interstate flow of milk—State limitation on export 
244; of milk prohibited by Agricultural Marketing Agreement Act— 
Object of Federal program—Court decisions compared and distin- 
CTI i aa Sac a a 8: 453 
Agricultural Marketing Agreement Act of 1937 
_- Bailey Farm Dairy Co. et al. v. Anderson, 157 F. 2d 87 (1946) Legality 
042; and constitutionality of classification provisions of Order No. 3— 6: 611 
Bailey Farm Dairy Co., e¢ al. v. Jones, 61 F. Supp. 209 (1945) Classi- 
SEE TI sei inal i aa de 5:43 
Barron Coop. Creamery et al. v. Wickard, 140 F. 2d 485 (1944) Re- 
classification of milk downward as not authorizing scaling upward_ 3: 692 
Beatrice Creamery Company et al v. Anderson, 75 F. Supp. 363 
(1947) Validity of Order No. 68—Inapplicability of de minimis 
doctrine—De novo hearing—Assailed findings supported by evi- 
dence—Failure to spread parity upon record_-_---__-_--___-___- 6: 969 
C. J. Weiland and Son Dairy Products Company, Inc., v. Wickard, 
Secretary of Agriculture, 68 F. Supp. 93 (1946) Judicial review of 
Secretary’s order—Overpayments—Variation in total butterfat 


*Cumulative Index-Digest of the court o- will be oe in the December issue (No. 12) 
of Agriculture Decisions: 2 A. D, 870; 3 A. D. 1292; 5 A. D. 1027; and 6 A. D. 1334.—Ed. 
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VI CUMULATIVE LIST OF COURT DECISIONS 
Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
Chapman v. United States, 139 F. 2d 327 (1943) Validity of producer- 
eottiement Tuna provisions of act... 3: 819 
Cosgrove et al. v. Wickard, 49 F. Supp. 232 (1943) Bona fide pro- 
gy |, ee 2:610 
Crull v. Wickard, 137 F. 2d 406 (1948) Findings of fact by Secretary 
as to petitioner’s status as handler sustained____________________ 3: 446 
Crull v. Wickard, 40 F. Supp. 606 (1941) Scope of judicial review 
orice te ec eieniemnoaeas 3: 445 


Dairymen’s League Co-operative Association, Inc. v. Anderson, —— 
F. Supp. —— (1947) Order No. 27—Reclassification of milk—In- 
terpretation of Article III Section 2 (7)—Meaning of term 
“delivery to a purchaser’—Permissibility of classification based on 
plant movement rather than ultimate utilization—Stipulation by 
subordinate as to legal effect of admitted facts not binding upon 
Secretary or courts—Administrative proceeding—Inapplicability 
of strict rules of evidence—Effect of failure to establish substantial 
injustice—Statutes—Consideration of exception to II-A classifi- 


UN ae cae ca rN ee 7:43 
Elm Spring Farm, Inc. et al. v. United States, 127 F. 2d 920 (1942) 
Co-operative associations—Handler, who is____----------------- 3: 540 


Fairview Creamery, Inc. v. Wickard, 42 F. Supp. 757 (1942) Calculat- 
ing freight rates to determine allowances to creamery company-__-_ 3: 608 
Grandview Dairy, Inc. v. Jones, War Food Administrator, et al., 61 F. 
Supp. 460 (1945) Administrative law—Judicial review—Market 
service payments—Inapplicability of doctrine of res judicata to 
decisions of administrative officers and boards____._------------- 5:510 
Grandview Dairy, Inc. v. Jones, War Food Adm’r, et al., 157 F. 2d 
5 (1947) Disallowance of market service payments upheld—Con- 
clusion—Findings—Substantial evidence_____-_-__-_-------------- 6: 390 
Green Valley Creamery, Inc., v. United States, et al., 108 F. 2d 342 
(1939) Validity of Order No. 4—Construction of administrative 


H. P. Hood & Sons v. United States, 307 U. S. 588, 83 L. ed. 1478 
(1939) Amendment of milk order—Finding as to base period—Use 
of postwar period—Unavailability of statistics for prewar pe- 
riod—Validity of referendum—Right to vote—Vote by coopera- 
tives—Equalization fund—Reinstatement of amended milk order— 
Finding as to effectuation of policy of act—Constitutional law— 
Due process of law—Validity of equalization provisions of order__ 7: 919 

Hogansburg Milk Company, Inc. v. Jones, War Food Administrator, 
— F. Supp. — (1946) Order No. 27—Reclassification of milk—Bur- 
den of proof as to invalidity of market administrator’s action—Ad- 
ministrative law—Evidence—Weight of evidence—Limited au- 
thority of court to review Secretary’s action—Effect of failure to 


protest undue delay in making reclassification__.___--__--_-__-___ 6: 1036 
La Verne Co-op. Citrus Ass’n et al. v. United States, 143 F. 2d 415 
(1944) Exhaustion of administrative remedy___--------------__ 8: 921 


M. H. Renken Dairy Co. v. Wickard, 45 F. Supp. 332 (1942) Order 
No. 27——Market service payments... innocence nnn 3: 316 
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CUMULATIVE LIST OF COURT DECISIONS vil 


Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
M. H. Renken Dairy Co. v. Wickard, 47 F. Supp. 212 (1942) Order 
}: 819 EO Set Ein Clneien Gea oe 3: 321 
New England Dairies, Inc. v. Wickard, 51 F. Supp. 444 (1943) Order 
-: 610 No. 4—Cooperative, when not a handler______________-_________- 3: 310 
New York State Guernsey Breeders’ Co-op. v. Wickard, 141 F. 2d 
3446 805 (1944) Limited character of judicial review of legality of 
NTI i hs ha spss inet minh as aoe soc cee 3: 697 
: 445 Ogden Dairy Co. v. Wickard, Secretary of Agriculture, et al., 157 F. 2d 
445 (1946) Judicial review of War Food Administrator’s order— 
Ged@er sustained and: mimetic he 6: 269 
Parker v. United States, 153 F. 2d 66 (1946) Civil contempt—When 
contemnor released by discharge in bankruptcy_---_------__-______ 6: 862 
Parker v. United States et al., 126 F. 2d 370 (1942) Corporations— 
Da neil nn ae eee er BIE 
Parker v. United States et al., 129 F. 2d 374 (1942) Corporations— 
Contempt—Diseretion of courts <5 05a 3:61 
Parker v. United States e¢ al., 185 F. 2d 54 (1943) Corporations— 
43 Contempt—-Compensatory fine... 5 3:65 
Queensboro Farm Products, Inc. v. Wickard, 47 F. Supp. 206 (1942) 
540 * \Ouder No: 27—Usee classification... 06 Se 3:212 
Queensboro Farm Products, Inc. v. Wickard, 137 F. 2d 969 (1943) 
608 Order No. 27—Use classification..._._...._........_............. 
Sauquoit Valley Farmers Cooperative, Inc. v. Wickard, 45 F. Supp. 
104 (1942) Strict compliance with prescribed temperature____-- 3: 684 
Shawangunk Co-op. Dairies, Inc. v. Jones, 59 F. Supp. 848 (1945) 
510 Accounting by handler for milk received from producers__-_---- 5: 124 
Shawangunk Co-op. Dairies, Inc. v. Jones, et al., 153 F. 2d 700 (1946) 
Accounting by handler for milk received from producers_-__--~-- 5: 576 
390 i Shawsheen Dairy, Inc., 47 F. Supp. 494 (1942) Claims against milk 
handler provable in bankruptcy......__--..---_...._-_..--_---- 
Sprague Dairy Company et al. v. Anderson, — F. Supp. — (1946) 
Validity of Order No. 69—Promulgation hearing record—Substan- 
tial evidence—Inclusion of contested county and townships in mar- 
GTi CI ai si tlre cent atin eeoeeen 
Stark, et al. v. Brannan, Secretary of Agriculture, 82 F. Supp. 614 
(1949) Order No. 4—Invalidity of cooperative payment provi- 
sions—Stay order—Producers’ right to maintain class action to 
restrain Secretary against diversion of funds from porducers’ 
pool—Action—Right to sue where encroachment is slight—Right to 
sue where expense of litigation is borne by another party——Power 
of court to set aside action of Secretary—Broad powers of Secre- 
tary not unlimited and his wide discretion not untrammeled—Lack 
of power of administrative agency to take property of one person 
for benefit of another—Words and phrases—Construction and 
136 : meaning of word “Incidental”—Application of meaning of word 
“Incidental” relative to term “not inconsistent’”—Administrative 
1 construction of statutes—Legislative history of provision of Act 
1 relative to deductions for payments to cooperative associations__ 8: 637 
6 Stark et al. v. Wickard, 136 F. 2d 786 (1944) Standing of milk pro- 
ducer to seek court review of Secretary's order___.-----_---_--__ 3:140 


: Page 
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vur CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
Stark et al. v. Wickard, 321 U. S. 288 (1944) Right of producer to 
obtain court review of Secretary’s order_._----...---__-_._ $:121 
United States v. Adler’s Creamery, Inc., 107 F. 2d 987 (1989) Handler 
NN rn ee etn te St te ee es - 3: 1020 
United States v. Adler’s Creamery, Inc., 110 F. 2d 482 (1940) Injunc 
tion—Collection or payment of money_-_--------___---__-_-_-_- 3:1027 
United States v. Burlington Sanitary Milk Company, Inc., (D. C. E. D. 
of Wisconsin, 1944) Exhaustion of administrative remedy____-_ 3: 1029 
United States v. Elm Spring Farm, Inc., et al., 38 F. 2d 508 (1942) 
Cooperative associations—Handler, who is_.___-__.____-___--__-__-_ 8: 582 
United States v. Green Valley Creamery, Inc., 59 F. Supp. 153 (1945) 
Civil contempt—Effect of discharge in bankruptcy upon collection 
RP UMIITIIEOS ING 5 5 55 Se ee eee eS 6: 860 
United States v. H. P. Hood & Sons, Inc. e¢ al., 26 F. Supp. 672 
(1989) Validity of Order No. 4—Constitutionality of Agricultural 
Marketing Agreement Act of 1987—Stare Decisis—Constitutional 
law—Delegation of legislative power—Due process of law—Find- 
ing as to base period—Country plant—Equalization fund—Inter- 
in INONNG so es os kee een 7: 905 
United States v. Hogansburg Milk Company, Inc., 57 F. Supp. 297 
(1944) Administrative law—Effect of failure to exhaust adminis- 
trative remedies—Market administrator’s determination as to 


amounts due from handler to producers’ settlement fund_______-_ 6: 1034 
United States v. Levine, 129 F. 2d 745 (1942) Conviction of employee 
of market administrator of accepting bribe_._____.___________-___ 3: 615 


United States v. Martin (USDC, D. Mass., 1948) Civil contempt pro- 
ceedings—HEffect of amendment of Secretary’s order subsequent to 


RAS TREROTN: NRE a Re ee 8 eee 7: 494 
United States v. Ridgeland Creamery Co., 47 F. Supp. 145 (1942) 
Exhaustion of administrative remedy_.__-___-_--__---_____---~- 3: 626 


United States v. Rock Royal Co-Operative, Inc., et al., 307 U. S. 533, . 
59 S. Ct. 993, 83 L. ed. 1446 (1939) Constitutionality of Act—Va- a 
a a a i asistencia eines 2:891 fi 

United States v. Ruzicka et al., 152 F. 2d 167 (1945) Exhaustion of 
administrative remedy—Judicial review__---_---_-----__----_-- 5: 923 

United States v. Ruzicka et al., 329 U. S. 287 (1946) Distribution of 
enforcing authority between courts and Secretary of Agriculture__ 5: 931 

United States v. The Telling-Belle Vernon Co., a corporation, et al., 

(U.S. D. C. N. D. Ohio, EB. D., 1948) Preliminary mandatory injunc- 
tion—Compliance with milk order while its validity questioned__ 7: 848 

United States v. Titusville Dairy Products Co., 63 F. Supp. 104 (1945) 
Mandatory injunction—Stay of administrative proceeding___--___ 5: 851 

United States v. Turner Dairy Co., 162 F. 2d 425 (1947) Court en- 
joining compliance with and restraining violation of milk market- 
ing order—Right of government to mandatory injunction to com- 
pel payment of amounts due under milk marketing order—Inter- 
locktony onder Tinal Gacttien 22 5 25 so i tence ecen 7:52 
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CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume : 


United States v. Turner Dairy Company, 166 F. 2d 1 (Feb. 18, 1948) 
Modification of judgment of lower court by appellate court—Filing 
of reports—Payment of sums due market administrator—Ex- 
haustion of administrative remedy—Finding of ascertainment and 
determination of parity price—Handler’s right to question con- 
stitutionality of legislation of administrative order—Power of 


court to determine validity of administrative order__._._.__-____-__ ': 


Modification of its original opinion by Circuit Court of Appeals— 
Enforcement action—Right to stay of judgment—Exhaustion of 


United States v. Western Fruit Growers, Inc., et al., 34 F. Supp. 
794 (1940) Power of Federal court to protect its jurisdiction____ 3 

United States v. Wood et al., 61 F. Supp. 175 (1945) Administrative 
law—Exhaustion of administrative remedy—Action to enforce 


United States v. Wrightwood Dairy Company, 315 U. S. 110, 62 S. Ct. 
523, 86 L. ed. 726 (1942) Effect of intrastate commerce competition 


United States v. Wrightwood Dairy Company, 127 F. 2d 907 (1942) 
Powers: of Geeretary wider Act..2222...5 8 eee 2 

Vogt’s Dairies, Inc. v. Wickard, 45 F. Supp. 94 (1942) Producer, who 
is—Judicial review of administrative definition__________-________ 3 

Waddington Milk Co., Ine. v. Wickard, 140 F. 2d 97 (1944) Order 


Wawa Dairy Farms, Inc. v. Wickard, 56 F. Supp. 67 (1944) Judicial 


Wawa Dairy Farms, Inc. v. Wickard, 149 F. 2d 860 (1945) Validity of 


milk-receiving station. differential... . eas 5: 


Western Fruit Growers, Inc., et al. v. United States, 124 F. 2d 381 
(1941) Power of Federal courts to enjoin prosecution of State court 


NO is dS Re aa aie cd eal eet eca eas 3: 


Wetmiller Dairy & Farm Products Co., Inc. v. Wickard, Secretary of 
Agriculture, 60 F. Supp. 622 (1944) Classification of milk in ac- 


Wetmiller Dairy & Farm Products Co., Ine. v. Wickard, 149 F. 2d 
330 (1945) Reclassification of milk by Secretary—Effect of market 


administrator’s acquiescence in IIIA classification____.____.______ 6: 


Commodity Exchange Act 
Board of Trade of Kansas City, Mo., et al. v. Milligan, U.S. Atty., et al., 
16 F. Supp. 859 (1936) Constitutionality of Commodity Exchange 
Act—Interstate commerce—Adoption of necessary and convenient 


means by Congress to exercise its powers—Due process clause___ 8: 


Board of Trade of Kansas City, Mo., et al. v. Milligan, U.S. Atty., et al., 

90 F. (2d) 855 (1937) Constitutionality of Commodity Exchange 
Cvidence—Presumption of constitutionality 
of statutes—Presumption as to performance of duty by public offi- 





Board of Trade of the City of Chicago et al. v. Olsen, 262 U. S. 1, 48 


S. Ct. 470, 67 L. ed. 839 (1923) Constitutionality of Act__-._._--_---_ a 


Ix 


Page 


240 


adininisivative remedy. 2.5 eS ee 7: 246 


: 434 


opmaniianee Witt cauries «20.0 oo Se ene 5: 418 


upon regulation of interstate commerce_____-_-----__--__----_-- 2: 778 


: 789 
: 611 
PE ao ee  CRICRTIO s e k 3: 685 


review of Secretary’s ruling—No trial de novo_____-__-_--____-_ 3: 930 


716 


cordance with its utilization at second plant__________________-_ 5: 845 


730 


97 


cials—Interstate commerce—Freedom of contract—Injunction__ 8: 102 


422 








x CUMULATIVE LIST OF COURT DECISIONS 


Commodity Exchange Act—Continued Volume: Page 
Irving Weis and Company et al. v. Charles F. Brannan, Secretary 
of Agriculture, 171 F. 2d 232 (1948) Suspension of registration 
and trading privileges of future commission merchant and floor 
broker—Requirements of act relating to written records—Conceal- 
ment and evasion of provisions of act relating to written records— 
Duty of Government inspectors—-Administrative law—Review of 
act by appellate court as to appropriate punishment—Limitation 
of judicial review of remedies or penalties—Effect of violation of 

act by partner upon partnerehin...... 2 since ness 7: 1236 
Moore v. Chicago Mercantile Exchange et al.; Bennett et al. v. 
Board of Trade of City of Chicago et al., 90 F. (2d) 735 (1987) 
Constitutionality of Commodity Exchange Act—lInterstate com- 
merce—Congressional findings—Purpose of Act—Prohibition of 
wild forms of speculation—Duty of Circuit Court of Appeals rela- 
tive to Supreme Court decisions in determining constitutionality 


OE ENN a i eee tA ie ten dniee nn ena 8:88 
Nelson v. Secretary of Agriculture, 133 F. 2d 453 (1943) Suspension 

Pepe SPRAIN DET GIOG oo ic ere eens Sakae nessa 3: 825 
Nichols & Co. v. Secretary of Agriculture, 131 F. 2d 651 (1942) Acting 

on other side:of customer trades ...< . sn occ 3: 552 
Nichols & Co. et al. v. Secretary of Agriculture, 136 F. 2d 503 (1943) 

SPO TRI TE GE COOTER NOR oes oe i ene inc cede 3: 1032 


Federal Seed Act 
E. K. Hardison Seed Co. v. Jones, 149 F. 2d 252 (1945) Cease and 


desist—Seeds—False labels--.--.--.----------------_---------- 5:227 §f 
United States v. Dunn, 55 F. Supp. 585 (1944) False seed advertise- 5 
WING ae es oe ee i et ee eta. 3: 987 : 
Grain Futures Act i 


Bartlett Frazier Co. v. Hyde et al., 56 F. (2d) 245 (1932) Validity of 
provisions of Grain Futures Act relative to reports and inspection 
of records—Dismissal of bill in equity for want of equity___-_-__ 8:112 
Bartlett Frazier Co. et al. v. Hyde, Secretary of Agriculture, et al., 
65 F. (2d) 350 (19383) Constitutionality of Grain Futures Act— 
Searches and seizures—Due process_-_.-._------------_-------- 8: 116 
Packers and Stockyards Act, 1921 
Midwest Farmers, Ine. v. United States et al.; Crosby et al. v. Same; 
Barton v. Same, 64 Supp. 91 (1945) Suspension of registration— 
Unfair, unjustly discriminatory or deceptive practices________-_-- 5: 309 
Mirotznik et al. v. United States et al., 64 Supp. 635 (1946) Unau- 
thorized revocation of license—Denial of application for license of 


s Mee 


ai SPEER: 


II IO a ent epee giecinn 5: 652 
Morgan et al v. United States et al., 298 U. S. 468, 56 S. Ct. 906, 80 

L. ed. 1288 (1986) Fair hearing—Rate proceeding__-_____-______- 2: 498 
Morgan é al v. United States et al., 304 U. S. 1, 58 S. Ct. 773, 82 L. ed. 

1129 (19388) Fair hearing—Rate proceeding___--__-_________---_ 2:507 


Nostrand Poultry Market, Inc. v. United States et al., 59 F. Supp. 245 
(1945) Denial of application for license—Constitutionality of act__ 5: 

Sioux City Stock Yards Company v. United States, 49 F. Supp. 801 
(1943) Cease and desist from refusing to render stockyard serv- 
I incase cs weaning aia epee cams apna ir that sani oa else 2: 621 


8 





CUMULATIVE LIST OF COURT DECISIONS xI 


Page Packers and Stockyards Act, 1921—Continued Volume: Page 
St. Joseph Stock Yards Company v. United States, 11 F. Supp. 322 
(1935) Validity of stockyards rate order_.._..--__......_-___-__ 8:1114 


St. Joseph Stock Yards Company v. United States, 298 U. S. 38, 56 S. 
Ct. 720, 80 L. ed. 1033 (1936) Validity of stockyards rate order__. 3:1138 
Stafford et al., v. Wallace, 258 U. S. 495, 42 S. Ct. 397, 66 L. ed. 735 
(3083) Conetitublomelite Gl Aetna acini tienen 2: 449 
United States et al. v. Morgan et al., 307 U. S. 183, 59 S. Ct. 795, 83 L. 
ed. 1211 (1989) Retention of funds pending determination of rate 
1236 Ma sted aac is aii lig penile alas ca eee on a ta 2: 523 
United States et al. v. Morgan et al., 313 U. S. 409, 61 S. Ct. 999, 85 
L. ed. 1429 (1941) Validity of rate order—Criticism of Supreme 
COUSE GRCINION: 2c oni ee Se eater de 2: 533 
Perishable Agricultural Commodities Act, 1930 
A. J. Conroy, Inc. v. Weyl-Zuckerman & Co., 39 F. Supp. 784 (1941) 
Reparation—Failure to deliver without reasonable cause—Seller 
38 liable to buyer for loss due to latent defect—Judicial notice— 
Watery soft rot disease of field origin—Vamphiet published by De- 
325 partment—Passage of title—Title and risk passed to buyer, when— 
F. o. b. shipping point—Normal deterioration loss—Applicability 
52 of law of sales to act—Findings of Secretary accepted by court__ 7: 1133 
American Fruit Growers, Ine. v. Lewis D. Goldstein Fruit and Pro- 
1032 duce Corporation, 78 F. Supp. 309 (1948) Want of jurisdiction 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
- include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 e¢ seq.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A. D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported and 
the court cases published herein will be found at end of each monthly 
issue, and the cumulative yearly Index-Digest, lists of decisions re- 
ported, statutes, orders, etc., construed, and statistical and other tables 
will be found at the end of No. 12 (December) issue of the Agriculture 
Decisions. 

Copies of monthly issues beginning with January of 1942 of the 
decisions will be available through the Superintendent of Documents, 
U.S. Government Printing Office, Washington 25, D. C. 
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ATTENTION NOTICE 


In the case of Willow Farm Products, 8 A. D. 348, 349, decided April 14, 1949, 
the attorneys for Production and Marketing Administration should have been 
Messrs. John A. Gallagher and Albert B. Parker. 


(A. D. 2083) 


In re Moutrrie Serum Disrrieutors, Mouttrim, Grorera. BAI Doc. 
No. 361-9. Decided May 23, 1949. 


Application for Interim Relief Granted 


Petitioner’s application for interim relief granted, and the Control Agency shall 
restore petitioner to the list of wholesalers under the order pending the 
outcome of the proceeding. 

Pierson and Ball, of Washington, D. C. Mr. John G. Liebert, for Bureau of 
Animal Industry. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER GRANTING INTERIM RELIEF 


This is a proceeding under the Act of August 24, 1935, 49 Stat. 
781, 7 U.S. C. Chapter 30, regulating the handling of anti-hog-cholera 
serum and hog-cholera virus. Petitioner, Vera Darbyshire, doing 
business as Moultrie Serum Distributors, Moultrie, Geogria, complains 
of the action of the Control Agency administering BAI Order No. 
361 under the act in deleting petitioner from the list of wholesalers 
to whom virus and serum may be sold at wholesale prices. Petitioner 
also filed an application for interim relief pending a hearing and a 
decision upon the merits. The Bureau of Animal Industry filed an 
answer to the application for interim relief. 

The pleadings and exhibits show that the Control Agency was con- 
sidering the matter of removing petitioner from the list of wholesalers 
when a request for removal was received from petitioner provided 
that her son-in-law, Campbell W. Ansley, Jr., to whom she intended 
to transfer the business, was placed upon the list. As a result of an 
investigation on behalf of the Control Agency, a recorded bill of 
sale transferring the business from petitioner to Ansley was discov- 
ered. The Control Agency thereupon deleted petitioner from the list 


505 





506 COMMODITY EXCHANGE ACT 8 A.D, 


of wholesalers pursuant to section 131.2061 of the regulations of the 
Control Agency (13 F. R. 2253) because of the transfer. Petitioner’s 
counsel protested by telephone that the sale was conditioned upon 
the Control Agency’s approval of the transferee as a wholesaler but 
the Control Agency did not reverse its action because of this protest. 
The petition and the application for interim relief contend that 
no final transfer took place, that petitioner was not given a hearing 
upon the matter by the Control Agency, and that petitioner will 
undergo the loss of her business, that is, irreparable damage, if peti- 
tioner will not be able to buy serum and virus at wholesale prices 
during the pendency of the proceeding. 

The application for interim relief is granted effective immediately. 
The Control Agency shall restore petitioner to the list of wholesalers 
under the order pending the outcome of the proceeding. While a re- 
corded bill of sale is evidence to the world of transfer, nevertheless 
it appears that under the circumstances in this case the effectiveness 
of the deletion of petitioner from the list should be suspended pending 
the hearing in this proceeding upon the facts and the applicable 
law. This hearing can be held in the very near future and we can 
envisage no serious impairment to the act or the order by the granting 
of the application for interim relief. 





(A. D. 2084) 


In re Cuartes B. Gravy. CEA Doc. No. 49. May 18, 1949. 


Validity of Referee’s Order Setting Dates for Answer and Hearing—Criminal 
Suit Upon Same Matter Pending in District Court 


Where respondent, a registered futures commission merchant who was charged 
in the complaint in this proceeding with converting customers’ funds, and a 
criminal action against him upon the same facts was pending in the United 
States District Court, filed a motion to postpone this proceeding upon the 
ground that the requirement that he file an answer here, during the pend- 
ency of the criminal action, was tantamount to compelling him to testify 
against himself, held, on certification to the Judicial Officer, that the referee’s 
order setting the dates for answer and hearing was proper, and that in 
accordance with the complainant’s request and in order to exgedite matters, 
the hearing should be held without necessity of filing of an answer by 
respondent.* 


Mr. Benj. M. Holstein for complainant. Mr. Maurice J. Walsh, of Chicago, Illinois, 
for respondent. Mr. Earl J. Smith, Referee. 


1§ 131.206 Deletion of Wholesaler from list of handlers——Any person who has been 
classified as a wholesaler may be deleted from the list of handlers, and lose such classifica- 
tion of wholesaler, if at any time such person (a) requests or authorizes such deletion ; 
(b) sells or transfers to any other person the business of his wholesale establishment ; or 
(c) if the Control Agency finds, upon the basis of evidence satisfactory to it, that such 
person is no longer performing the functions of or meeting the requirements of a wholesaler 
as defined in § 131.1 (h) (1) and (2), and further defined in these rules and regulations. 

*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Decision by Thomas J. Flavin, Judicial Officer. 
DECISION AND ORDER ON CERTIFICATION FROM REFEREE 
I 


A complaint was issued on August 31, 1948, in this disciplinary pro- 
ceeding under the Commodity Exchange Act alleging in general that 
respondent, a registered futures commission merchant, had converted 
customers’ funds to his own use in a number of instances. The com- 
plaint fixed the date of hearing as October 19, 1948. Robert J. Hil- 
liard of Chicago, Illinois, counsel then representing respondent, sought 
and secured from the referee, Earl J. Smith, Hearing Examiner, an 
extension of time for filing an answer until November 15, 1948, and a 
postponement of the hearing until December 1, 1948. Mr. Hilliard 
withdrew from the case about this time. Subsequently on November 
10, 1948, counsel for complainant stated that there was pending in the 
United States District Court a case involving the respondent touching 
upon the same subject matter as this administrative proceeding and 
that complainant, not desiring to handicap respondent in the prepara- 
tion and presentation of his case in the court proceeding, requested 
a postponement of the filing of answer and a hearing date until after 
determination of the case in the United States District Court. This 
request was granted by the referee on November 12, 1948. On that 
day respondent, through Maurice J. Walsh, of Chicago, Illinois, new 
counsel of record for respondent, made a motion for postponement 
somewhat similar to the request of counsel for complainant. Of course 
action upon this motion was unnecessary because of the granting of 
complainant’s request. 


II 


On March 24, 1949, complainant filed a motion to set dates for 
the filing of an answer and for hearing. The motion recites that 
complainant’s former request for postponement was based upon the 
assumption that the court proceeding would be consummated in a 
matter of weeks, that respondent’s counsel had secured a postponement 
of the trial date, and that complainant has now learned that the trial 
date has been further postponed until October 10, 1949. The motion 
goes on to relate that the complaint alleges fraud by respondent in 
converting large sums of money received from customers, that com- 
plainant was required to register respondent as a futures commission 
merchant for the year 1949, that respondent has been trading through 
a foreign brokerage house and that, in view of these circumstances and 
the unexpected delay in the court proceedings, it is not in the public 
interest to delay further the administrative proceeding. 
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Respondent filed an answer to this motion urging in general the 
same grounds contained in his motion of November 12, 1948, namely 
that it would be unconstitutional to compel respondent to file an answer 
in the administrative proceeding while a criminal proceeding upon 
the same grounds was pending and that it would be inappropriate for 
complainant to ga on with the administrative proceeding under the 
circumstances. 


III 


On April 26, 1949, the referee, after consideration of this latter 
motion and answer, issued an order setting May 10, 1949, as the final 
date for filing an answer and May 26, 1949, as the date for hearing. 
On May 5, 1949, respondent filed a motion to vacate this order. In 
this motion, respondent asks that respondent’s time for answering the 
complaint and the time of hearing be extended to some date after Octo- 
ber 10, 1949, that his motion of November 10, 1948, be ruled upon and 
that his motion to vacate the order of April 26, 1949, and all pleadings 
subsequent to his motion of November 10, 1948, be certified to the Secre- 
tary fora ruling. Respondent recites in the motion that respondent 
is a defendant in a criminal action in the United States District Court 
for the Northern District of Illinois involving substantially the same 
grounds as the complaint in this proceeding, that to compel him to 
answer in this proceeding would be unconstitutionally forcing him to 
testify against himself, that complainant previously acknowledged and 
requested that this proceeding should be deferred until the criminal 
proceeding should be disposed of, that the facts are substantially the 
same now as then, that the referee’s order of April 26, 1949, setting 
dates for answer and hearing, contains no findings of fact, ete., and that 
the cause is moot because the registration of respondent in effect at 
the time of the alleged violations has expired. 

On May 10, 1949, complainant filed an answer to this motion of 
respondent. The answer relates that one of the officials of the Com- 
modity Exchange Authority who will be available as a witness is leav- 
ing for Europe on May 31, 1949, and will not return for several 
months, that respondent applied for registration as a futures commis- 
sion merchant for 1949 and had to be so registered, that he has re- 
cently been engaged in trading operations through a foreign broker- 
age house, that the trial in the court proceeding has been postponed 
until October 10, 1949, and that in view of all these circumstances and 
the nature of the charges, further delay in the administrative proceed- 
ing would not be in the public interest. The answer requests that the 
hearing be ordered held without the filing of an answer because of 
the need for expedition. On May 11, 1949, Earl J. Smith, Hearing 
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Examiner, in accordance with the request of both parties, certified the 
matters in dispute for a ruling by the Secretary. 


IV 


We conclude that there was nothing wrong with the referee’s order 
of April 26, 1949. The order itself recites that the motion to set dates 
and the answer was considered. Such an order requires no formal 
findings of fact, conclusions, etc., and there was no need to rule spe- 
cifically upon respondent’s motion of November 12, 1948. There is no 
merit to respondent’s contention that the cause is moot because the 
alleged violations occurred at a time for which the registration of 
respondent has expired. The hearing shall be held, as scheduled 
upon May 26, 1949. The charges in the complaint involve conversion 
of customers’ funds, the respondent is still a registered futures com- 
mission merchant, and the trial in the court proceeding will not take 
place for some months with the possibility of delay beyond October 
10, 1949. Eight months have elapsed since the filing of the complaint 
and it seems to me highly appropriate and in the public interest to 
defer the administrative proceeding no longer. However, as sug- 
gested by complainant to expedite matters and as provided by section 
6.9 (a) of the rules of practice (17 CFR, 1947 Supp., 0.9 (a)), the 
hearing shall be held without the necessity of filing of an answer by 
respondent. 

Copies hereof shall be served in person or by registered mail upon 
the parties or their counsel of record. 


(A. D. 2085) 


In re Garnac Grain Company, Inc., et al. CEA Doc. No. 45. De- 
cided May 20, 1949. 


Vacation of Stay Order—Effective Date of Suspension of Registration as 
Futures Commission Merchant—Effective Date of Refusal of Trading 
Privileges 

For reasons stated herein the stay order of April 14, 1949, is vacated and the 

five-day suspension of Garnac’s registration as a futures commission mer- 
chant and the five-day refusals of trading privileges to Garnac, Fred Hediger, 
H. R. Schmid and George Lulie, ordered in the Order of March 24, 1949, shall 
commence on the thirtieth day after the date of issuance of this order.* 


Mr. Benj. M. Holstein for complainant. Mr. Robert Perret, of New York City, 
for respondent.. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 


COMMODITY EXCHANGE ACT 
DISMISSAL OF PETITION FOR RECONSIDERATION 


I 


Respondents, on April 7, 1949, filed a petition for reconsideration 
of the order entered on March 24, 1949 (8 A. D. 244), in this proceed- 
ing under the Commodity Exchange Act (7 U. S. C., Chapter 1). 
The order prescribed a suspension for five days of the registration of 
Garnac Grain Company, Inc., as a futures commission merchant and 
ordered contract markets to refuse trading privileges thereon to 
respondents Garnac Grain Company, Inc., Fred Hediger, H. R, 
Schmid, and George Lulie for five days. A stay order was issued on 
April 14, 1949 (8 A. D. 362), pending action upon the petition for 
reconsideration. 

Respondents’ petition for reconsideration contends that publication 
of the charges that Garnac had defrauded its Swiss customer, Andre 
et Cie., which charges were dropped during the course of the proceed- 
ing, had caused Garnac and Company and Andre et Cie. irreparable 
harm and that, in compensation, the order of March 24, 1949, should 
be modified to suspend the five-day suspensions of registration and 
trading privileges. The petition recites the following: 

“Respondents feel that such modification of the order would to some extent 
at least repair the damage caused by the Department of Agriculture in launching 
formal charges against Garnac Grain Company, Ine., and individual respond- 
ents without first thoroughly investigating such charges, contacting the alleged 
victims of fraud or affording respondents an opportunity to explain the facts. It 
is to be noted that the Department of Agriculture did not act on charges filed 
with it but solely on the report of its investigators who had entirely failed to ask 
respondents to explain the transactions described as fraudulent. 

“Respondents feel that the publication of such unfounded charges may con- 
stitute a tort committed by the Department of Agriculture and demand that this 
tort be redressed by the rehabilitation of respondents. A suspension of the 
trading suspension would be considered such a rehabilitation.” 


II 


Complainant filed a lengthy answer to the petition for reconsidera- 
tion. It relates in considerable detail the events leading up to the 
issuance of the complaint. From this answer, it appears that Garnac 
became a subject of interest to the Commodity Exchange Authority 
early in 1947 for apparent failure to meet reporting requirements of 
the act and regulations, that letters were sent and personal calls made 
by officials of the Commodity Exchange Authority to secure the re- 
quired reports and that, when these efforts proved unavailing, a warn- 
ing letter was sent by the Administrator of the Commodity Ex- 
change Authority on September 3, 1947. The answer relates that 
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up to this time, the Department was unaware of any possible viola- 
tions other than those involving reporting and that officers of the 
respondent corporation made representations at that time that the 
firm was trading only for itself and that no customers’ accounts were 


being handled, 

The answer points out further (1) that subsequent to the letter of 
September 3, 1947, it was indicated by reports of carrying brokers that 
Garnac was trading for customers and (2) that since Garnac was not 
registered as a futures commission merchant although it had been so 
registered in prior years, the New York office of the Commodity Ex- 
change Authority was ordered to conduct an audit of Garnac which 
disclosed that the firm was not only trading but had engaged in the 
bucketing operations alleged in the complaint. The answer then 


describes what happened as follows: 


“Officials of the New York office were immediately instructed to confer with 
the respondents, inform them of the findings disclosed by the audit, and request 
them to explain. On January 30, 1948 Mr. George H. Baston, Supervisor in 
charge of the New York office of the Commodity Exchange Authority, together 
with Mr. John R. Pope and Mr. Robert L. Caldwell of the same office, called on 
the respondents and conferred with Mr. Fred Hediger and Mr. George Lulie. 
These respondents were questioned and asked to explain the transactions of 
May 23, 1947, July 23, 1947, and October 31, 1947, described in paragraphs nine, 
ten and eleven of the complaint. Their answers and explanations are transcribed 
in a report dated February 4, 1948, contained in the files of the Washington 
office of the Commodity Exchange Authority. Mr. Hediger and Mr. Lulie ad- 
mitted that the transactions in question were bucketed and fictitious, and they 
informed the representatives of the Commodity Exchange Authority that these 
transactions were ‘given’ to Andre and Company, the customer, in order to enable 
the firm to report other fictitious trades theretofore represented to Andre and 
Company as having been executed. The matter was discussed at length and in 
detail, and in spite of the fact that the respondents’ books showed profits of 
more than $100,000 which they had collected from Andre as a result of these 
nonexistent trades, the respondents failed to state that Andre and Company did 
not object to the manner in which the transactions had been handled. As a 
matter of fact, they did not even suggest that Andre and Company was aware 
of the circumstances. These respondents knew that their books had been ex- 
amined by the investigators with whom they were then conferring, and they also 
knew that the investigators were familiar with what the books showed. Yet, 
when specifically questioned as to what connection existed between the respondent 
corporation and Andre, Mr. Lulie replied only that there was no connection and 
offered no further information. The respondents did not reveal the fact that 
Jean Jacques Pasche, who was listed as their Vice President, was actually an 
employee of Andre and Company. 

“The Commodity Exchange Authority was not interested then and is not now 
in the connection, as such, between these two corporations. However, fraud 
would be non-existent or at least doubtful if the firms were parent and sub- 
sidiary or if they were subject to common ownership, and respondents were 
accordingly questioned in this regard. For reasons best known to themselves 
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they chose to take the position that there was no connection, despite the fact 
that their Vice President was an officer or employee of Andre and Company, and 
the further fact that financial arrangements between the firms were such that 
Andre and Company could afford to be unconcerned over a charge of $100,000 for 
losses not actually incurred. (These facts and the fact that they had ‘close 
business relations’ with Andre and Company were first revealed when the answer 
was filed.) Since the respondents admitted that the trades were bucketed and 
fictitious, denied any connection between the two firms, and did not mention 
Andre’s knowledge or attitude in the matter, the Commodity Exchange Authority 
took the transactions to be exactly what the books showed and what the 
respondents admitted.” 


III 


On May 12, 1949, respondents filed a reply to complainant’s answer 
to the petition for reconsideration. This reply is brief and is as 
follows: 


“Respondents, by Robert Perret, their attorney, herewith make the following 
reply to the Answer of the Commodity Exchange Authority to the petition for 
reconsideration of order: 

“FIRST: Prior to publication of charges of fraud, the Department did not 
intimate to respondents that they had reached the conclusion that fraud was 
involved or that they intended to press fraud charges. 

“SECOND: When publishing such fraud charges the Department did not possess 
conclusive evidence of fraud, and it had entirely failed to check with the alleged 
victim of such fraud or to request respondents to show that no fraud was 
involved. 

“THIRD: The Department charged all the individual respondents with fraud 
without even attempting to determine whether they personally had any connec- 
tion whatsoever with the transactions described as fraudulent. 

“FOURTH: The publication of charges of fraud in the daily press ipso facto 
causes irreparable harm to those accused. 

“The contention of the Department that there was no injury is untenable, as 
a public accusation of fraud by a government department obviously harms the 
record and standing in the community and in the trade of the corporation and 
the individuals involved. The extent of the injury cannot be measured because 
it is not ascertainable. 

“The infractions of regulations on the part of some of the respondents were 
of a technical nature, harming no one, whereas the harm done the respondents by 
the Department through reckless publication of fraud charges did palpable harm. 

“Respondents have been sufficiently penalized already by publication of 
unfounded charges, and it is respectfully suggested that suspension be sus- 
pended.” 


IV 


The circumstances leading up to the issuance of the complaint are 
not matters of evidence in this proceeding, i. e., they were not the sub- 
ject of testimony at the hearing or otherwise introduced into evidence. 
In support of a plan for reconsideration, respondents claim that the 
fraud charges in the complaint were unfounded and issued without 
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seeking any explanation from respondents. Complainant on the 
other hand contends that several opportunities for explanation were 
afforded. Respondents reply that the Department did not tell them 
specifically that fraud charges were contemplated. 

There seems no doubt that respondents were given several chances 
to explain the transactions that served as the basis for the complaint 
and the order of March 24, 1949. Respondents’ reply to complain- 
ant’s answer to respondents’ petition for reconsideration does not deny 
that these opportunities existed and does not deny the statements in 
the answer to the effect that officials of Garnac, prior to the issuance 
of the complaint, denied any connection with Andre. Respondents’ 
grievances on the score of unfounded charges of fraud have become 
narrowed down then to the lack of specific warning that a fraud 
charge might be forthcoming. 

In view of Garnac’s failure to come forward during the investiga- 
tion with the information later supplied in the answer and at the hear- 
ing as to Andre’s knowledge of and acquiescence in the transactions in 
question and in view of the undenied statement that Garnac’s officials 
denied any connection between the two firms, it is not arbitrary, cen- 
surable or illegal for the complainant to have assumed for the purposes 
of the complaint that Andre was defrauded. Any unfavorable pub- 
licity attendant upon the issuance of a complaint containing fraud 
charges seems to be due mainly to Garnac’s reticence in explaining the 
entire nature of the transactions until after the issuance of the com- 
plaint when they had been given several prior opportunities. 

The grounds urged for modification of the order in the petition for 
reconsideration were also pressed in respondents’ exceptions to the 
referee’s report. For the reasons given above, we are not convinced 
that the suspension of registration and trading privileges ordered 
should be modified because of any unwarranted injury allegedly done 
Garnac and its officials by the issuance of a complaint charging that 
Andre was defrauded. As to the argument that Garnac’s foreign cus- 
tomers may suffer financial consequences because of a five-day sus- 
pension of Garnac’s registration and trading privileges, we do not see 
why these two or three accounts could not be transferred to other 
brokers. Garnac has no domestic customers, it does not solicit busi- 
ness from the public at large and confines its trading activities to three 
foreign companies with which it has “close business relations.” 
Under the circumstances, the suspension ordered does not have the 
far-reaching effects that a suspension might have in other cases. In 
summary, we conclude that the order of March 24, 1949, should not 
be modified. 
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Accordingly, the stay order of April 14, 1949, is vacated and the 
five-day suspension of Garnac’s registration as a futures commission 
merchant and the five-day refusals of trading privileges to Garnac, 
Fred Hediger, H. R. Schmid and George Lulie, ordered in the order of 
March 24, 1949, shall commence on the thirtieth day after the date of 
issuance of this order. 

Copies hereof shall be served upon the parties and the contract mar- 
kets under the act by registered mail or in person. 


(A. D. 2086) 


In re Garnac Grain Company, Inc., e¢ al. CEA Doc. No. 45. De- 
cided May 20, 1949. 


Dismissal of Petition for Intervention and Reopening 


Petition for intervention, reopening, etc., dismissed, where grounds for petition 


are based on matter wholly extraneous to this proceeding, and where the ‘ 


petitioner has no justiciable interest in the outcome of the proceeding, but 
certain language in the prior decision is amended to indicate that the deci- 
sion did not intend to convey the impression that the respondents’ allega- 
tions with reference to the petitioner’s negligence were correct.* 


Messrs. Maurice J. Smith and Richard T. Graham, of New York City, for peti- 
tioner. Mr. Benj. M. Holstein for complainant. Mr. Robert Perret, of New 
York City, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
DISMISSAL OF PETITION FOR INTERVENTION, REOPENING, ETC. 


I 


On March 24, 1949, a decision and order were entered in this pro- 
ceeding under the Commodity Exchange Act finding, among other 
things, that respondent Garnac Grain Company, Inc., failed to regis- 
ter with the Secretary of Agriculture as a futures commission mer- 
chant in 1946 and 1947 in violation of the act. 

The answer filed by the respondents in the proceeding contains the 
following statements with respect to the allegations of the complaint 
dealing with failure to register : 

“That the corporate respondent had not again registered as a futures com- 
mission merchant under Section 4-d of the Commodity Exchange Act for the 


reason that the then President of the company, Paul Schupbach, was the office 
manager and the person entrusted with the handling of such matters. That the 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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said Paul Schupbach had opened the mail, received the blanks and placed them 
in his drawer without taking the necessary steps to register as required by the 
regulations. That for other acts of negligence arrangements were made to have 
him leave the employ of the company in the Fall of 1947. * * * 

“That the failure of the corporate respondent and the three individual respond- 
ents Fred Hediger, H. R. Schmid and George Lulie, to renew the registration of 
the company as a futures commission merchant be condoned for the reason that 
such failure was due to the negléct of a former officer of the company and that 
their failure to register and to file reports was not willful, and actually harmed 


no one.” 


The decision entered March 24, 1949, says the following in the sec- 
ond paragraph under the heading “Conclusions.” 


“Although Garnac may have had only a few customers in 1946 and 1947, it 
concededly failed to comply with the statutory requirement that it register 
pursuant to section 4d of the act. The initial failure to apply for registration 
may well have been due to the carelessness of an officer who was later discharged 
for inefficiency, as claimed. The continuance in a regulated business without 
complying with valid requirements, however, is not to be lightly dismissed as a 
mere technical violation. The remaining officers were more than merely negli- 
gent in failing to correct the discharged officer’s failure for so long.” 


II 


On April 12, 1949, Paul Schupbach filed an application to intervene 
in the proceeding and to reopen the hearing. The petition relates 
that Mr. Schupbach was in the active employment of the Garnac 
Grain Company, Inc., from 1938 until the latter part of 1947; that after 
1945 he had no supervision, control, or direction over Garnac’s trad- 
ing; that he did not take part directly or indirectly in any trading 
transaction by Garnac; that he was never president of the company; 
that he commenced his employment in 1938 as an assistant treasurer 
and was made treasurer in 1941; that Mr. Fred Hediger, president of 
Garnac, was in full supervision and control over all futures trans- 
actions by Garnac during the period involved in the proceeding; that 
although petitioner was treasurer of Garnac in name, he acted in a 
ministerial capacity under specific direction from the president; that 
Garnac’s failure to register as a futures commission merchant was not 
due to petitioner’s oversight; that his services with the firm were en- 
tirely satisfactory and that he was not discharged for inefficiency or 
any other cause. Attached to the petition are exhibits consisting of 
ietters from the Garnac Grain Company indicating Garnac’s satis- 
faction with and appreciation for Schupbach’s services to the company. 
The petition relates that Mr. Schupbach has been in the grain business 
for a number of years, that he expects to remain in the business, and 
that the wide distribution of the decision of March 24, 1949, with its 
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implication of negligence on the part of petitioner, has caused or may 
cause irreparable damage to his reputation. The petition asks that 
the proceeding be reopened so that petitioner may prove in evidence 
the facts alleged in his petition. 

Answers to the petition for intervention were filed by the respondent 
Garnac Grain Company, Inc., and by complainant. Garnac’s answer 
admits that the company appreciated Schupbach’s honesty, loyalty 
and efforts, but contends that there was a difference of opinion between 
Mr. Schupbach and the company as to whether the treasurer should 
undertake activities other than those of a ministerial nature. Both 
Garnac’s answer and the answer filed by complainant point out that 
the issues sought to be raised by the petition for intervention are not 
material or relevant to the proceeding. 

Schupbach filed an affidavit on May 9, 1949, reiterating that he had 
been specifically instructed by Fred Hediger, Garnac’s president, to 
follow orders and that trading was Hediger’s business. Petitioner 
states in the affidavit, 


“The fair statement in the Answer to my petition controverting the original 
contention of a discharge for acts of negligence is the following on page 8 of 


Garnac’s answer: 

“*The Company had determined to effect certain changes in its management 
in view of the resumption of more normal business after the war years and 
Mr. Schupbach left its employ by mutual consent. As already stated, the Com- 
pany had employed Mr. Schupbach and appreciated his honesty, loyalty and 


efforts.’ ” 


III 


The question as to who had the responsibility in the Garnac or- 
ganization of filing the registration papers is not one that must be 
answered in this proceeding. The fact is that Garnac was not reg- 
istered and, as far as this proceeding is concerned, the act was breached, 
regardless of what may have been the distribution of duties among 
the officials of the company. Therefore, we see no reason for re- 
opening the proceeding on this score. Necessarily, therefore, we 
would not reopen the proceeding to adjudicate the question as to why 
Mr. Schupbach left the company. This is a matter wholly extraneous 
to our proceeding. Mr. Schupbach has no justiciable interest in the 
outcome of the proceeding, that is a decision as to whether or not 
respondents violated the act and if so, what the sanctions should be. 
Accordingly, the petition for intervention, reopening, etc., is dismissed. 

However, the language in our decision, quoted above, may not be 
happily worded as far as Mr. Schupbach is concerned, although we 
did not intend to convey the impression that we had found Garnac’s 
allegation in this connection to be correct. Consequently, the de- 
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cision is amended by substituting for the paragraph in question the 
following : 


“Although Garnac may have had only a few customers in 1946 and 1947, it 
concededly failed to comply with the statutory requirement that it register 
pursuant to section 4d of the act. The continuance in a regulated business 
without complying with valid requirements is not to be lightly dismissed as a 
mere technical violation. The remaining officers were more than merely negli- 
gent in failing to correct the discharged officer’s failure for so long.” 


Copies of this decision and order shall be served upon the parties 
and also upon the contract markets so that publicity may be given 
to this decision and order explaining Mr. Schupbach’s position equal 
to that of original decision and order. 


(A. D. 2087) 


In re Tarr, Downs anp Company. P&S Doc. No. 1802. Decided 
May 5, 1949. 


Cease and Desist—Unfair and Deceptive Practices and Devices 


Where respondent engaged in unfair and deceptive practices and devices, dealt 
in its principal’s livestock without informing the principal, operated as 
a dealer without being registered as required by the Packers and Stock- 
yards Act, and misused the funds in its custodial account for shippers’ 
proceeds, but made restitution to its principal in the amount of $1464.88 
after the examiner’s report was filed and served; respondent is ordered to 
cease and desist from the violations referred to and warned that restitution 
would not prevent the imposition of a sanction in the event of future 
violations.* 


Jurisdiction of Secretary—Stockyard Transaction 


Where a transaction was initiated in the country but was consummated at a 
posted stockyard, the transaction is held to be a stockyard transaction. 
subject to the jurisdiction of the Secretary of Agriculture under the Act.* 


Wilfulness—Violation of Act Knowingly and Consciously Committed 


The meaning of the term “wilfulness” when applied to violations of law varies 
according to the particular circumstances involved and where violations of 
the Act were found to have been knowingly and eonsciously committed, they 
were held to be wilful violations.* 


Mr. Elmer J. Scott for complainant. Mr. A. J. Stevenson and Mr. John A. Ken- 
dall, of Danville, Indiana, for respondent. Mr. John J. Curry, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seqg.), hereinafter referred to 
as the act, instituted by a complaint filed October 9, 1947, by the 
Director of the Livestock Branch, Production and Marketing Ad- 
ministration, against the respondent, Tarr, Downs and Company, a 
partnership composed of Frank O. Downs, D. K. Springer, A. E. 
Tarr, and Wm. C. Hunter, registered under the act as a market agency 
at the Indianapolis Stock Yards, Indianapolis, Indiana. An 
amended complaint was filed on March 23, 1948. Respondent filed 
answers to such complaints and requested an oral hearing. It is 
charged in the complaints thus filed that the respondent engaged in 
unfair and deceptive practices, in violation of the act and the regula- 
tions issued pursuant thereto. 

An oral hearing was held on June 10, 1948, at Indianapolis, Indiana, 
before John J. Curry, an examiner of the Office of Hearing Examiners, 
United States Department of Agriculture. Elmer J. Scott, an attor- 
ney in the Office of the Solicitor, United States Department of Agri- 
culture, appeared for the Production and Marketing Administration, 
and A. J. Stevenson and John A. Kendall, attorneys at law, Danville, 
Indiana, appeared for the respondent. Nine witnesses appeared and 
testified at the hearing, ten exhibits were received in evidence, and 
150 pages of testimony were taken. 

Following the hearing, the parties filed suggested findings of fact, 
conclusions and orders with the examiner. The complainant recom- 
mended that the respondent’s registration be suspended for a period 
of fifteen days. The respondent requested that the complaints herein 
be dismissed. The Examiner adopted the findings proposed by the 
complainant and recommended a cease and desist order and a 7 day 
suspension. Thereafter, the attorney for the Livestock Branch, with 
the informal consent of the respondent’s attorneys, filed amended 
suggested findings of fact, conclusions and order in which a finding 
was suggested to the effect that respondent has now made full restitu- 
tion to Rife and Berger and in which a cease and desist order was 
recommended in lieu of the suspension previously suggested. 


SUMMARY OF THE EVIDENCE 


The evidence shows that on the morning of June 10, 1947, A. E. 
Tarr, a partner in the respondent firm, telephoned Arthur W. Berger 
at Windfall, Indiana, about 45 miles from Indianapolis. The occa- 
sion for calling Berger was that Tarr had heard that Berger had some 
cattle, whereupon Tarr proceeded to tell Berger that he had a Swift 
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buyer who wanted to buy some cattle and that the market at that time 
appeared to be favorable for selling. Berger did not manifest much 
interest in the suggestion because he was more or less committed to do 
business with another commission firm at the market. Nevertheless, 
A. E. Tarr, E. T. Davis, who was the Swift buyer, and Merle Johnson, 
an employee of the respondent, went to Berger’s farm that afternoon. 
Davis was introduced to Berger as the Swift buyer. Berger stated 
that Davis was also described as a “hot buyer” but that is denied by 
Tarr. Berger showed the three men the cattle, 121 head of black 
Angus steers. Tarr urged Berger to set a price on the livestock but 
Berger declined to do so until he had consulted with his partner, who 
was his father-in-law. Berger did this and returned with the state- 
ment that he and his partner wanted $24.50 per hundredweight. 
Davis told all present that he could use and would pay $25.00 per 
hundredweight for 75 to 85 head (about 3 carloads) but Berger 
declined to sell part of the cattle. After some conversation, Davis 
left the group and went back to the car but Tarr and Berger con- 
tinued their conversation, to which Johnson listened. The essence 
of this conversation was that Tarr asked Berger if he would sell the 
entire lot at $24.50 per hundredweight with a $1.00 a hundredweight 
off on a specified number of head. Berger declined. Tarr then went 
back to the car and inquired of Davis whether he wanted the cattle. 
Davis replied that he did not want to buy the entire lot and then Tarr 
informed Davis that he, Tarr, was going to buy the cattle for himself. 
Tarr then returned to where Berger was. The evidence is in conflict 
as to precisely what Tarr told Berger. Berger testified that Tarr 
told him that “We’ll buy the cattle” (p. 48), which Berger understood 
to mean that Tarr had persuaded Davis, the Swift Buyer, to take all 
the cattle at $24.50 per hundredweight. Berger told his neighbor, 
Rome Finling, and Harry Harris, salesman for the Producers Co- 
operative Association, the next day when the cattle were loaded at 
Berger’s farm and before any controversy arose, that Swift had 
bought the cattle. Both Finling and Harris testified and corrobo- 
rated Berger on this point. Johnson, an employee of the respondent, 
testified that Tarr said “I'll buy the cattle” (T. 111). Tarr, however, 
said he told Berger that Swift could not use them but that he would 
like to buy them on his own (T. 122). Tarr was to arrange for the 
truckers to come the following day. Nothing was said about hauling 
or other marketing charges. 

Berger went to the stockyard early on the morning of June 12, 1947, 
and after selling started on the market, Berger asked to have his cattle 
weighed immediately because he did not want to lose on shrinkage. 
This was done and the cattle were weighed to the respondent and were 
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repenned in its alley. Berger got the scale tickets and noted from 
them that the cattle had been weighed to “T. D.” He asked Tarr 
whom those initials represented and Tarr informed him that the 
initials referred to the respondent. Berger complained that he 
thought the cattle had been sold to Swift, that he did not like that 
way of doing business, and he instructed Tarr never to come to his 
farm again. After some argument with Tarr, Berger went to the 
respondent’s office, obtained his check and account of sale without 
registering any further complaint and then went direct to the office of 
the Producers Cooperative Association, of which he had been a patron 
and member for several years in the past and for which Harry Harris 
was the cattle salesman. Berger reported the facts to the manager, 
Mr. Cummings, who then suggested that Berger tell the same story to 
Mr. A. W. Joy, the District Supervisor of the Packers and Stockyards 
Division, Livestock Branch, Production and Marketing Administra- 
tion. From there Berger went direct to Mr. Joy’s office accompanied 
by Mr. Cummings and Mr. Harris and made complaint. It is out of 
that complaint that this proceeding arose. 

The check which Berger received from the respondent was issued on 
the respondent’s custodial account and was cashed by Berger. It was 
accompanied by an account of sale which disclosed that there had been 
deducted from the proceeds of sale the following amounts for the 
purposes indicated : 


A rubber stamp notation was placed on the account of sale in respond- 
ent’s office before the account of sale was delivered to Berger. The 
notation reads as follows: “This livestock was purchased in the 
country, to be delivered by owner at the Indianapolis Stock Yards, 
expenses paid by owner.” 

Berger testified that he was anxious to sell his cattle to an ultimate 
consumer because “no commission firm is going to buy cattle unless 
there is a better market for them so they can turn them in for a better 
profit” (T. 81). 

Davis testified that he would not have gone with Tarr had he known 
that Tarr was going to buy the cattle, if he (Davis) didn’t buy, and 
that he considered Tarr’s buying them under the circumstances to be 
unethical (T. 93). 

The rules of the Indianapolis Livestock Exchange, of which each 
partner in the respondent firm was a member, provide: “No member of 
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this Exchange shall sell or cause to be sold either directly or indirectly, 
nor lend his aid or influence in the selling of livestock in the country” 
(T. 15, 127-128). 

Tarr admitted that he often went to the country with a buyer for 
the purpose of showing the buyer livestock and effecting a sale of it 
to the buyer on behalf of the owner of the livestock. He stated that 
the transaction in question was the first time that he ever bought the 
livestock while with the buyer and after the prospective buyer didn’t 


buy. 
FINDINGS OF FACT 


1. During the period from on or about June 10 to June 12, 1947, 
the respondent was a partnership composed of Frank O. Downs, D. K. 
Springer, A. E. Tarr, and Wm. C. Hunter, partners, was registered 
with the Secretary of Agriculture as a market agency, and was engaged 
in the business of buying and selling livestock on commission at the 
Indianapolis Stock Yards, Indianapolis, Indiana, but was not regis- 
tered as a dealer under the provisions of the act. 

2. The Indianapolis Stock Yards, Indianapolis, Indiana, has been 
found by the Secretary of Agriculture to be a “stockyard” within the 
meaning of that term as it is defined in the act and notice of such 
finding had been given to the owner of that stockyard and to the public 
as required by the act. During the period from on or about June 
10 to June 12, 1947, inclusive, the Indianapolis Stock Yards was a 
stockyard subject to the provisions of the act. 

3. On or about June 10, 1947, the respondent, acting through one of 
its partners, A. E. Tarr, initiated a negotiation for the sale of 121 head 
of cattle, owned by A. W. Berger and a Mr. Rife, his father-in-law, 
Windfall, Indiana, to T. C. Davis, a cattle buyer, acting for and on 
behalf of Swift and Company. However, in the course of the nego- 
tiation, respondent Tarr purchased the livestock from Berger with- 
out fully disclosing to Berger the capacity in which he was acting in 
making the purchase. 

4. In connection with the transaction referred to in the preceding 
paragraph, the respondent purchased said cattle for its own account 
and then sold the cattle in the Indianapolis Stock Yards for its own 
account without being registered as a dealer with the Secretary of 
Agriculture as required by the act. 

5. In connection with the transaction referred to in the two pre- 
ceding paragraphs hereof, the respondent paid for the cattle before 
it had resold the cattle by issuing its check on its custodial account, 
also known as the shippers’ proceeds account, in the sum of $27,689.81. 

6. The total amount of transportation charges and all marketing 





522 PACKERS AND STOCKYARDS ACT, 1921 8 A. D. 


charges, including a selling commission, were deducted by respondent 
from the proceeds of sale and the net amount was remitted to Berger. 
The marketing charges assessed were those prescribed in tariffs on file 
with the Secretary of Agriculture. 

7. On April 8, 1949, the respondent paid to Rife and Berger the 
sum of $1,464.88, which represented the total profit made on the sale 
of the 121 head of cattle here involved by respondent to Kingam and 
Company, computed as follows: 

Total sale price of the 121 head of cattle to Kingam and Company_-_-- $29, 548. 00 
Less all marketing and transportation charges, including selling 
commission , 


Total due Rife and Berger $29, 154. 69 
Check to Rife and Berger on June 12, 1947 (Government Exhibit 


$27, 689. 81 
1, 464. 88 


Total paid Rife and Berger $29, 154. 69 
CONCLUSIONS 


I. Tue TRANSACTION wWAs A STOCKYARD TRANSACTION 


Respondent contends that the transaction here involved was a 
country transaction over which the Secretary of Agriculture has no 
jurisdiction because it did not occur at a posted stockyard which is 
subject to the act. In support of its contention, the respondent, in 
its brief, cited numerous cases for the purpose of showing that the 
transaction was purely a country transaction and in no wise connected 
with what is commonly called a stockyard transaction under the act. 
Respondent points to the stamped notation on the account of sale as 
proof of its conclusion, when considered in conjunction with the fact 
of agreement as to price made in the country. The stamped notation 
was placed on the account of sale for respondent’s own bookkeeping 
purposes in order to differentiate country transactions from those 
occurring at the stockyards. The stamp was prepared at the sugges- 
tion of the District Supervisor. However, the placing of the stamped 
notation on the account of sale prior to its delivery to Berger is a self- 
serving statement of the respondent as to its conclusion of what the 
nature of the transaction was. But the true nature of the transaction 
must be determined by consideration of all the facts and circumstances 
surrounding it. 

It is concluded that the transaction is subject to the provisions of 
the Packers and Stockyards Act and to the jurisdiction of the Secre- 
tary thereunder. The respondent was in business as a market agency 
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at a posted stockyard. It called Berger to solicit his business and 
to try to arrange a sale to a Swift buyer who was regularly engaged 
in buying livestock at a posted stockyard. Respondent’s object ap- 
pears to have been to have Berger consign his livestock to the respond- 
ent at the Indianapolis Stock Yards where respondent would attempt 
to effect a sale to Swift inasmuch as Tarr advised Berger that the 
market at that time would be a good market to hit (T. 128). 

A price was arrived at in the country but the agreement called for 
delivery to and delivery was made to the Indianapolis Stock Yards. 
The stockyard receiving ticket, made up by the trucker employed by 
Tarr, shows the cattle as having been consigned by Berger and Rife 
tothe respondent. This receiving ticket was initialed by an employee 
of the respondent when the cattle were received by respondent from 
the stockyard company (Government Exhibit 1). The cattle were 
weighed on scales in the stockyard. Payment was made at the stock- 
yard on the basis of that weight. The account of sale was made in 
the office of respondent at the stockyard on a form which shows the 
place in the heading as being the Indianapolis Stock Yards and re- 
ports the cattle as having been “Sold for Rife and Berger”. Market- 
ing charges, all at the rate set forth in official tariffs on file with the 
Secretary of Agriculture pursuant to the act, were deducted from the 
proceeds although such charges are only applicable to transactions at 
posted stockyards. The respondent deducted a commission charge 
of $92.25, computed at the rate prescribed in the respondent’s tariff 
on file with the Secretary of Agriculture. The respondent in pay- 
ment for the cattle issued its check on its custodial account (Shipper’s 
proceeds account), an account in which may be deposited only gross 
proceeds received from the sale of livestock or live poultry, “handled 
on a commission or agency basis” (9 CFR 201.42). The records of 
the entire transaction in the respondent’s office show that the handling 
of the cattle was recorded as though the livestock had been consigned 
to the respondent for sale on a commission basis, except the self-serv- 
ing stamped notation on the account of sale. The parties to the 
transaction agreed that any loss to the cattle resulting from injury 
or disease would be Berger’s loss until sometime after delivery of the 
cattle at the stockyard, a construction which hardly comports with 
respondent’s contention that a sale was made in the country. 

What is a transaction at a stockyard is not to be narrowly construed 
as the respondent suggests. See Jn re Conley, 5 A. D. 755, the footnote 
on page 758 of which is as follows: “* * * Respondent’s office 
and that of his livestock broker were in the Exchange Building in the 
main yards, the papers covering the transactions were made out there 
and the records kept there and some of the transactions involved cat- 
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tle bought on the main yards and taken over to the west-side yards, 
Section 312 (a) of the act says ‘It shall be unlawful for any stockyard 
owner, market agency, or dealer to engage in or use any unfair, un- 
justly discriminatory, or deceptive practice or device in connection 
with the receiving, marketing, buying or selling on a commission basis 
or otherwise, feeding, watering, holding, delivery, shipment, weigh- 
ing or handling, in commerce at a stockyard, of livestock’. (Em- 
phasis supplied.) These provisions seem broad enough to include 
some of respondent’s activities even if the west-side yards were not a 
part of the Kansas City stockyards.” 

In re Crider Bros. Commission Company (B. A. I. Docket 523) was 
a combined reparation and disciplinary proceeding under the Packers 
and Stockyards Act. The respondent was charged with having en- 
gaged in and used unfair, unjustly discriminatory, and deceptive prac- 
tices and devices in connection with the buying and selling of livestock 
in commerce in that the respondent held out and permitted its agent 
to buy livestock in the country for the respondent, to draw a draft 
on the respondent for the amount of the purchase price which the 
respondent expressly and impliedly promised to honor in payment for 
the livestock so purchased, and to make contracts for and on behalf of 
the respondent for trucking livestock from the place of purchase to 
respondent’s place of business at the stockyards. The agent pur- 
chased livestock in the country and drew drafts upon the respondent 


for the agreed purchase price. The respondent, upon receipt of the 
livestock at the stockyard, breached its purchase agreement, denied 
liability, and refused to honor the draft. The order of the Acting 
Secretary, dated April 25, 1938, contains the following paragraph in 
answer to the contention that the Secretary was without jurisdiction: 


“It is contended that the Secretary has no jurisdiction over the matters 
alleged for the reason that the controversies have no relation to interstate 
commerce, and because the transaction occurred in the country and not on the 
market. The first contention is disposed of by the case of Stafford v. Wallace, 
258 U. S. 495. To the contention of the transaction having occurred in the 
country, it is sufficient to say that the cattle were purchased for and on behalf , 
of the Crider Brothers, a market agency doing business at a posted stockyard, 
with full knowledge and with the intent that the cattle should be delivered to 
the respondent at the stockyard.” 


II. Tue Acts or ResponpENT WERE UNFAIR AND DECEPTIVE 


Berger was desirous of selling his cattle to an ultimate consumer 
rather than to a dealer because he realized that a dealer’s object in 
buying the cattle would be to resell them at a profit. Berger thought 
that if he effected a sale direct to an ultimate consumer, like Swift 
Packing Company, he, rather than the dealer, would receive the extra 
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profit. He was entitled to sell to whom he desired and what the 
respondent did in this proceeding deceived him and constituted an 
unfair practice. In Federal Trade Commission v. Royal Milling 
Company, et al., 288 U. S. 212, the Supreme Court agreed with the 
Federal Trade Commission that the use of the word “milling” in a 
company’s name was calculated to convey the impression that the 
company was a grinder of grain when in fact it was not, and such 
use was, therefore, a deceptive practice. The Supreme Court said 
at p. 216, “Here, the findings of the Commission, amply supported 
by evidence, disclose that a large number of buyers, comprising con- 
sumers and dealers, believe that the price or quality or both are 
affected to their advantage by the fact that the article is prepared by 
the original grinder of the grain.” Likewise, Berger wanted to sell 
to an ultimate consumer. What Tarr did misled him and was a 
deceptive and unfair practice. 

Tarr, who was acting as agent when he arrived at the Berger farm, 
had the duty to fully disclose to Berger, his principal, that he, Tarr, 
and not Swift, was buying the cattle. Tarr states that he did inform 
Berger but the weight of the evidence is to the contrary. Berger de- 
scribed what happened as Tarr using the Swift buyer as “a prop to 
buy livestock”. According to Johnson, an employee of the respondent, 
Tarr simply told Berger “I'll buy the cattle.” Under the circum- 
stances the mere use of the personal pronoun “I” for the purpose of 
informing Berger that Tarr was no longer acting as his agent is 
ambiguous, uninformative, and is not the type of full and fair dis- 
closure demanded of an agent. Berger testified that Tarr said merely, 
“We'll buy the cattle” which he, from the circumstances understood 
to mean that Tarr had persuaded Davis to take the cattle. Rome Fin- 
ling testified that he saw Tarr shortly after Tarr left Berger’s farm 
and Tarr told him after introducing Davis, “We bought the cattle”, 
from which Finling understood that Swift had bought the cattle 
(T. 105-106). 

Respondent contends further that it was or should have been clear 
to Berger that Swift was not going to buy because Davis made an 
offer to buy the top 75 to 80 head at $25 and when that offer was re- 
jected by Berger, Davis retired to the car by himself. However, 
Davis at no time refused to buy the entire lot. In addition, after all 
this had happened, Tarr himself went back to the car where Davis was 
to see if Davis was going to buy. If there was doubt in Tarr’s mind, 
he being an experienced cattle trader and salesman, as to whether 
Davis might yet buy all the cattle, there is more reason for Berger 
to believe that Swift might still buy all the cattle. 
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The selling commission prescribed in respondent’s tariff filed with 
the Secretary pursuant to the act constitutes compensation to respond- 
ent for acting as an agent in selling Berger’s livestock. Here the 
respondent unfairly charged and collected the commission but did 
not act as Berger’s agent. 

In view of the foregoing discussion, it is concluded that the pur- 
chase of the cattle by the respondent under the circumstances was in 
violation of the respondent’s duty as agent and was an unfair and 
deceptive practice and device in violation of section 312 (a) of the act 


(7 U.S. C. 218 (a)). 
III. Responpent OTHERWISE VIOLATED THE ACT AND REGULATIONS 


(A) The respondent also violated section 303 (7 U. S. C. 203) of 
the act by dealing in cattle without being registered as a dealer, as 
required by the act. 


(B) By issuing a check on its custodial account in payment for 
cattle purchased by respondent, the respondent used the bank float 
in the custodial or shippers’ proceeds account to finance its own cattle 
dealings, contrary to the explicit provisions of section 201.40 (9 CFR 
201.40) of the regulations promulgated pursuant to the act. Such 
use of the shippers’ proceeds endangered the faithful and prompt 
accounting for and payment of sums due consignors for livestock, 
in violation of section 201.41 of the regulations (9 CFR 201.41). It 
should also be pointed out that this allegation does not depend on 
the transaction here involved being viewed as a stockyard transac- 
tion. Such use of shippers’ proceeds is contrary to the regulations 
whether occurring in connection with a stockyard transaction or a 
country transaction. 


IV. Resronpent’s Acts WERE WILFUL 


In determining what sanction should be imposed, it should be 
determined whether the violations were wilfully committed by the 
respondent. The word “wilful” has had many different judicial in- 
terpretations, with its meaning varying according to the particular 
circumstances involved. In Carson Naval Stores v. United States, 
29 F. Supp. 818 (1939), it was said, at page 821: 

“The meaning of the word ‘wilful’ is not always the same. Sometimes it 
means with knowledge, as distinguished from accidental. Sometimes it means 
with a malicious or other evil purpose, as in cases involving moral turpitude. 
Sometimes it involves a mere failure to observe a known statute, excuse for 
doing which is not justified or excused by its being caused by the neglect of an 
employee, contrary to his instructions.” 
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When used in criminal statutes, especially those involving moral 
turpitude, “wilful” is generally used to mean that the act must have 
been done with evil purpose, criminal intent, or the like. United 
States v. Murdock, 290 U. S. 389, 394 (1933). But when used in 
describing acts not wrong per se, “wilful” denotes that which is “in- 
tentional, knowing or voluntary, as distinguished from accidental” 
and is employed to characterize “conduct marked by careless disregard 
for whether or not one has the right to so act”. United States v. Illi- 
nois Central Railway Company, 303 U. S. 239, 243 (1938). That case 
involved suit by the United States against the defendant railroad to 
recover a civil penalty for knowingly and wilfully confining cattle 
in railroad cars for more than 36 hours without feed, water or rest 
contrary to the provisions of 45 U. S. C. §§ 71-74. In construing 
the same statute, Judge Van Devanter, in St. Louis & S. F. R. v. 
United States, 189 Fed. 69, 71 (1909), said that the word “wilful” 
was designed to describe the attitude of a carrier who, having a free 
will or choice, either intentionally disregards the statute or is plainly 
indifferent to its requirements. Many cases state that an act is wilful 
if done knowingly. 

Failure of the respondent to fully inform Berger that the respond- 
ent was no longer acting as Berger’s agent and that the respondent 
proposed to speculate in Berger’s cattle was not only contrary to the 
Packers and Stockyards Act but to well-established and long-accepted 
rules of fair dealing between principal and agent. The claim that 
it did inform Berger is contrary to the evidence. The respondent’s 
action in dealing in the cattle under such circumstances was know- 
ingly and consciously done and was, therefore, wilful. 

In the transaction involved, the respondent acted as a dealer and 
knew it was not registered as a dealer. Admittedly, this was done 
intentionally, knowingly, and voluntarily. The only defense is that 
respondent did not think the transaction was a stockyard transaction. 
However, respondent must have known that if it were wrong, it was 
acting knowingly in violation of the act. 

The use of the shippers’ proceeds account is also considered wilful. 
The regulations clearly state that a shippers’ proceeds account may be 
used only for the gross proceeds received from the sale of livestock 
handled on an agency basis and for payment of the net proceeds due 
consignors from the sale of consigned livestock. The respondent did 
not handle the livestock on an agency basis. Respondent states that 
it used the shippers’ proceeds account for payment of all livestock 
upon which a commission is charged. But as pointed out above the 
fact of the matter is that an agent’s commission should not have been 
charged Berger in this transaction since the respondent admittedly 
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did not act as agent. The charging of a commission was an unfair 
practice and the respondent adds to that unfair practice a disregard 
of the plain language of the regulations concerning the use of shippers’ 
proceeds to negative the charge of wilfulness. The violation of the 
act and of the regulations in this respect was, therefore, wilful. 

As pointed out above, respondent, in its brief, cited numerous court 
decisions to prove that the transaction in question was an outright 
sale in the country in which title vested in the purchaser at the 
time the parties agreed upon the purchase price. It is apparent, 
however, from the analysis of the evidence herein that many factors 
intervened to show that the facts were otherwise. The fact that loss 
of an animal prior to delivery at the stockyards would have accrued 
to Berger indicates that title to the livestock did not pass at Berger’s 
farm. Also, by charging a commission on the transaction, respondent 
clearly indicated that title did not pass to it when the price was agreed 
upon. Title to the livestock passed when the livestock were weighed 
at the scales. Even if it is assumed, arguendo, that title passed at 
Berger’s farm, the Secretary’s jurisdiction would have attached in any 
event inasmuch as the subsequent weighing of the livestock took place 
at the Indianapolis Stock Yards. The weighing of livestock is a 
stockyard service under the act. 

Respondent argues that Berger has no basis for complaint since he 
received his asking price for the livestock, which would have been the 
same if Swift had been the purchaser instead of the respondent, and 
that Berger became incensed when he found that the market price of 
livestock advanced on June 11 and 12. Berger’s explanation of this is 
that he desired at all times to sell to a packer and not to a dealer, who, 
he felt is a mere speculator in livestock. 

The essence of this case is simply, in what capacity was respondent 
acting in persuading Berger to dispose of his livestock? The con- 
clusions reached herein are adverse to the findings suggested by the 
respondent, and such findings are therefore denied. 

Normally, on the facts disclosed in the record, a suspension of the 
respondent’s right to operate as a market agency for a period of 
15 days would be warranted. However, in this case, the respondent 
has now made full restitution to Rife and Berger, thereby demon- 
strating a willingness to conform to the requirements of the act. 
Under the circumstances, it is believed that the issuance of a cease and 
desist order will be sufficient. The respondent is warned, however, 
that should it again violate the act or the regulations, restitution to 
the injured persons will not prevent the imposition of a suspension. 
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SANFORD COMMISSION CO. 529 
ORDER 


The respondent, Tarr, Downs and Company, and Frank O. Downs, 
D. K. Springer, A. E. Tarr, and William C. Hunter, individually and 
as partners, their agents, and employees, shall cease and desist from the 
following: (1) dealing in their principal’s livestock without inform- 
ing the principal that they are so dealing; (2) operating as a dealer 
within the meaning of that term as defined in the act at the Indian- 
apolis Stock Yards without being registered as such with the Secretary 
of Agriculture; (3) using the funds in the custodial account for 
shippers’ proceeds to pay for livestock purchased by the respondent 
for its own account and from making such use of proceeds of sale as 
endanger the faithful and prompt accounting for and payment of 
such portion thereof as may be due the owner or consignor of livestock 
and (4) engaging in unfair and deceptive practices and otherwise 
violating the act and the regulations promulgated pursuant thereto. 

A copy hereof shall be served upon the respondent and each partner 
and, except as to service, this order shall become effective 10 days 


after the date hereof. 


(A. D. 2088) 


In re Sanrorp Commission Company. P&S Doc. No. 1825. De- 
cided May 11, 1949. 


Cease and Desist—Unfair, Unjustly Discriminatory and Deceptive Practice 


Respondent, duly registered as a market agency engaged in the business of 
buying and selling livestock on commission at the St. Louis National 
Stock Yards, National Stock Yards, Illinois, a posted stockyard, ordered 
to cease and desist from the following unfair, unjustly discriminatory and 
deceptive practices: aiding and abetting in defrauding purchasers of live- 
stock by knowingly concealing from such purchasers the true ownership of 
the livestock and the fact that employees of such purchasers are realizing 
profits from such sales, and causing stockyards, in connection with sales 
of livestock on commission, to issue scale tickets which do not show the true 
names of the sellers or consignors of the livestock.* 


Mr. Jerome 8. Ducrest for Livestock Branch, Production and Marketing Admin- 
istration. Mr. John W. Sanford, of National Stock Yards, Illinois, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U. S. C. 181 et seq.), initiated by a 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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complaint filed on March 4, 1949, by the Director of the Livestock 
Branch, Production and Marketing Administration. The complaint 
in general alleges that the respondent aided and abetted in defrauding 
certain packers by knowingly concealing from them the true owner- 
ship of livestock that had been planted with respondent and the fact 
that an employee of the packers was realizing a profit from the sales, 
and, in connection with the sale on a commission basis to certain 
packers of livestock planted with respondent by an employee of such 
packers, caused the stockyard to issue scale tickets which did not 
show the true names of the sellers or consignors of the livestock. 

The respondent on March 24, 1949, prior to a hearing, filed with 
the Hearing Clerk a statement admitting the material allegations 
of fact contained in the complaint and consenting to the issuance of 
a cease and desist order. The Livestock Branch on May 3, 1949, filed 
a statement to the effect that due to certain extenuating circumstances 
the issuance of a cease and desist order would adequately serve the 
purposes of the act. 

FINDINGS OF FACT 


1. The respondent, John W. Sanford, is an individual doing business 
as Sanford Commission Company. Respondent was at all times 
material to these findings, and is now, registered with the Secretary 
of Agriculture and doing business as a market agency engaged in the 


business of buying and selling livestock on commission at the St. 
Louis National Stock Yards, National Stock Yards, Illinois, a posted 
stockyard. 

2. The respondent, during the months of June, July, August and 
September, 1948, aided and abetted in defrauding certain packers by 
knowingly concealing from such packers, in connection with sales of 
livestock on a commission basis, the true ownership of the livestock 
and the fact that an employee of the packers was realizing a profit 
from such sales. The complaint recited instances involving three 
packers and respondent claimed in his statement that at times one of 
the employers accompanied the employee at the times the trans- 
actions complained of were executed. At least as to the other two 
packers, the allegations of the complaint are admitted. 

3. The respondent, during the months of June, July, August and 
September, 1948, caused the St. Louis National Stock Yards, National 
Stock Yards, Illinois, to issue scale tickets which did not show the 
true names of the sellers or consignors of livestock. 


CONCLUSIONS 


The actions of the respondent constituted violations of sections 307 
and 312 (a) of the act. The respondent has admitted such violations 
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and the issuance of a cease and desist order is therefore authorized. 
Ordinarily such offenses would warrant a suspension of registration 
but in view of the recommendation of complainant, it is believed that 
the purposes of the act will be adequately served by the issuance 
of a cease and desist order. 


ORDER 


Effective immediately the respondent shall cease and desist from 
the following unfair, unjustly discriminatory and deceptive practices: 

(1) Aiding and abetting in defrauding purchasers of livestock by 
knowingly concealing from such purchasers the true ownership of live- 
stock and the fact that employees of such purchasers are realizing 
profits from such sales. 

(2) Causing stockyards, in connection with sales of livestock on 
commission, to issue scale tickets which do not show the true names 
of the sellers or consignors of livestock. 


(A. D. 2089) 


In re Essex County Coop Company. P&S Doc. No. 1510. Decided 
May 19, 1949. 


Continuation of Rates and Charges 


For reasons stated in the order of April 4, 1949, the present rates are continued 
in effect until the effective date of a final decision and order in the pending 
proceeding and this order shall take effect immediately. 


Mr. Martin Simon, of Newark, New Jersey, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
CONTINUANCE OF TEMPORARY RATES 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 et seg.), in which reasonable rates 
were prescribed for the respondent by an order dated May 12, 1944. 
Supplemental orders have been entered from time to time and by order 
dated April 4, 1949, respondent was authorized to publish and file a 
tariff providing for temporary rates and charges which are due to 
expire on May 20, 1949. 

By petition filed on April 13, 1948, and published in the Federal 
Register on May 5, 1948, the respondent seeks to have the temporary 
rates provided for in said order of March 16, 1948, increased. The 
answer of the Production and Marketing Administration recommends 
that the respondent’s petition be granted in view of the increased costs 
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of operation generally and the reduced volume of coop rentals. Ob- 
jections to the requested increase were received from several wholesale 
poultry merchants at Newark, New Jersey. Accordingly, a hearing 
was held in New York, New York, on November 15, 1948, before 
John J. Curry, an examiner of the Office of Hearing Examiners. The 
examiner issued his report on April 4, 1949. The objectors filed ex- 
ceptions to the report and have asked for oral argument. 

For the reasons given in an order of April 5, 1949, the present rates 
are continued in effect until the effective date of a final decision and 
order in the pending proceeding. This order shall take effect imme- 
diately. 


(A. D. 2090) 


In re Market Acencties at Union Stock Yarps, Denver, Conorapo. 
P&S Doc. No. 435. Decided May 23, 1949. 


Continuation of Current Rates and Charges 


Since the parties are agreed respondents’ petition filed on May 3, 1949, amended 
May 6, 1949, requesting a further continuance of their current authorization, 
granted, and the order of May 24, 1948, is continued in effect to and including 
June 30, 1950. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Lynn S. Kemper, of Denver, Colorado, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


The respondents are now operating under an order issued on May 
24, 1948 (7 A. D. 391), authorizing the filing of a Tariff No. 12 and 
continuing the provisions of the order of August 20, 1946 (5 A. D. 
600) , as modified in effect to and including June 30, 1949. 

By petition filed on May 3, 1949, amended May 6, 1949, the respond- 
ents requested a further continuance of their current authorization. 

On May 17, 1949, the Livestock Branch, Production and Marketing 
Administration, filed an answer recommending that the petition be 
granted. 

Inasmuch as the parties are agreed the order of May 24, 1948, is 
continued in effect to and including June 80, 1950. 

The orders authorizing the current rates and charges were preceded 
by notices published in the Federal Register and opportunities for 
all interested persons to be heard on the matters. No protest against 
the proposed actions was received. This order merely continues the 
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present rates and requirements in effect for an additional period of 
one year. In view of the foregoing it is found that notice and public 
procedure on this rule are unnecessary. 

This order shall become effective on July 1, 1949. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


(A. D. 2091) 


In re St. Louis Nationa Stocxyarps Company. P&S Doc. No. 1246. 
Decided May 23, 1949. 


Continuation of Rates and Charges—Notice and Public Procedure—Section 4 
of Administrative Procedure Act 


The temporary rates and charges of respondent are continued in effect to and 
including June 30, 1951, and, in conformity with section 4 of the Admin- 
istrative Procedure Act, order is issued without notice and public procedure 
after finding that to be unnecessary.* 


Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 
tion. Mr. Frederic P. Lee, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U. S. C. 181 e¢ seg.), in which reasonable rates 
and charges have heretofore been prescribed. By supplemental 
orders entered from time to time, the respondent is now authorized 
to assess certain rates and charges on a temporary basis until June 
30, 1949, after which basic rates are again to be in effect unless other- 
wise ordered. 

On May 12, 1949, the respondent filed a petition requesting that 
the temporary rates and charges now in effect be continued in effect 
to and including June 30, 1951. 

On May 16, 1949, the Livestock Branch, Production and Market- 
ing Administration, by its attorney, filed an answer recommending 
that the petition be granted. 

Inasmuch as the parties are agreed, the respondent is authorized 
to continue to assess the rates and charges now in effect until and 
including June 30, 1951. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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The schedule of rates and charges currently in effect was authorized 
by previous orders. Those orders were preceded by notices published 
in the Federal Register and, although opportunity was afforded all 
interested persons to be heard, no protests were received. This order 
merely continues the present charges in effect for an additional period. 
In view of the foregoing, it is found that notice and public procedure 
on the rule are unnecessary. 

This order shall become effective on June 30, 1949, and copies hereof 
should be served on the parties. 


(A. D. 2092) 


Inve T. BravEen Siucort AND Company. P&S Doc. No. 1819. Decided 
May 23, 1949. 


Cease and Desist—Violations of Act 


Respondent is ordered in this disciplinary proceeding under the Act to cease 
and desist from violations of the Act and regulations issued pursuant thereto 
as found, determined, and ordered herein.* 


Suspension of Registration as Market Agency and Dealer—Violations of Act 


Respondent’s registration as a market agency and as a dealer suspended for 18 
months beginning on the effective date of this order for violations of the Act 
and regulations issued pursuant thereto, as found, determined, and ordered 
herein.* 


Mr. Jerome 8. Ducrest for complainant. Mr. James HE. Markham, of Washington, 
D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seqg.), initiated by a com- 
plaint filed on September 22, 1948, by the Acting Director of the 
Livestock Branch, Production and Marketing Administration. The 
complaint alleges that the respondent, James E. Silcott, doing busi- 
ness as T. Braden Silcott and Company, was at all times mentioned 
therein registered with the Secretary of Agriculture as a market 
agency and as a dealer at the Union Stock Yards, Baltimore, Mary- 
land, a posted stockyard subject to the act. The complaint further 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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alleges that the respondent wilfully violated the act and the regula- 
tions issued pursuant thereto (9 CFR 201.1 e¢ seq.) in numerous re- 
spects as more fully set out and discussed below in the Findings of 
Fact and Conclusions. 

The respondent, through his attorney, James E. Markham, Shore- 
ham Building, Washington, D. C., informed the Department in a 
letter dated October 7, 1948, that he did not intend to request an 
oral hearing or to exercise his right to file an answer. No answer 
was in fact filed within the period prescribed by subparagraph (a) 
of section 202.9 of the rules of practice governing proceedings under 
the Packers and Stockyards Act (9 CFR 202.9 (a)) for the filing 
of such an answer. Under the provisions of section 202.9 such failure 
to file an answer constitutes an admission of the allegations in the 
complaint and a waiver of hearing. 

After the expiration of the time for filing an answer, the Livestock 
Branch, through its attorney, filed on December 2, 1948, a recommen- 
dation that an order be issued against the respondent requiring him 
to cease and desist from continuing the unlawful, unfair and unjustly 
discriminatory and deceptive practices set out in the complaint and 
providing for the suspension of his registration as a market agency 
and as a dealer for a period of 18 months. By letter dated December 
16, 1948, respondent’s attorney waived the preparation of an examiner’s 
report, the right to file exceptions to such a report, the right to oral 


argument and any other rights under paragraph 202.9 (c) of the rules 
of practice. 


FINDINGS OF FACT 


1. The Union Stock Yards, Baltimore, Maryland, was at all times 
mentioned herein a posted stockyard under the provisions of the act. 

2. The respondent at all times mentioned herein was registered with 
the Secretary of Agriculture as a market agency engaged in the business 
of buying and selling livestock on a commission basis at the Union 
Stock Yards, Baltimore, Maryland, and as a dealer buying and selling 
livestock for his own account. 

3. The respondent, at various times during the months of October, 
November and December 1947, and January 1948, wilfully failed to 
disclose his dealer activities in connection with hogs consigned to him 
for sale on a commission basis and to keep accurate and complete 
records with respect thereto, and wilfully disguised such dealer trans- 
actions through the issuance of false accounts of sale and billings, the 
alteration of scale tickets, the issuance of checks in the names of real 
or fictitious persons, the placing of spurious indorsements on such 
checks, and the mutilation or destruction of other checks. 


842500—49-——_4 
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4. The respondent, at various times during the months of October, 
November and December, 1947, and February 1948, wilfully failed to 
furnish true and correct accounts of sale in connection with livestock 
consigned to him for sale on a commission basis, failed to keep true 
and correct records of sales of such consigned livestock, and issued false 
billings and furnished altered scale tickets to purchasers of such live- 
stock, resulting in overpayments to certain regular consignors and 
overcharges to buyers. 

5. The respondent, at various times during the month of February 
1948, in connection with the sale of livestock consigned to him for sale 
on a commission basis, wilfully caused the stockyard owner to issue 
scale tickets which did not show the correct number of hogs weighed 
- and the actual weight of such hogs and respondent issued accounts of 
sale to consignors and rendered bills of sale to purchasers of hogs which 
were supported by such incorrect scale tickets, resulting in overpay- 
ments to certain regular consignors and overcharges to buyers. 

6. The respondent, at various times during the period October 8, 
1947, through February 10, 1948, wilfully failed to furnish purchasers 
of livestock consigned to him for sale on a commission basis true and 
correct copies of scale tickets. 

7. The respondent, at various times during the period January 17, 
1947, through March 25, 1948, both inclusive, in connection with the 
sale of livestock consigned to him for sale on a commission basis, 
wilfully charged and collected a greater compensation for his services 
than the rates and charges specified in respondent’s rate schedule in 
effect at the time of such charges. 

8. The respondent, at various times during the period from October 
6, 1947, through February 25, 1948, wilfully issued accounts of sale 
which did not show the true and correct names of the purchasers of 
livestock consigned to him for sale on a commission basis. 

9. The respondent, at various times during the period from October 
16, 1947, through February 25, 1948, wilfully issued accounts of sale 
which did not show the true and correct names of the purchasers of 
livestock consigned to him for sale on a commission basis or the correct 
prices at which such livestock had been sold and remitted to certain 
large and regular consignors of such livestock amounts in excess of the 
proceeds from the sale of such livestock. 

10. The respondent, at various times during the period from October 
7, 1947, through February 25, 1948, took into his own account livestock 
consigned to him for sale on a commission basis and in accounting 
to the owners or consignors of such livestock wilfully failed to show on 
the accounts of sale the true and correct name of the purchaser of the 
livestock and wilfully failed to remit to the owners or consignors the 
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additional price received when the livestock was resold by the respond- 
ent in one lot on the same day at a price higher than that remitted to 
the owners or consignors. 

11. The respondent, during the year 1947, failed to keep such ac- 
counts, records and memoranda as fully and correctly disclosed all 
transactions involved in his business. 

12. The respondent, on or about March 18, 1948, submitted to the 
Livestock Branch, Production and Marketing Administration, at the 
request of the Director, an annual report of the facts and transactions 
appertaining to his business as a market agency and dealer for the year 
1947 which he certified as correctly reflecting his operations but which 
was wilfully false, misleading and incomplete. 


CONCLUSIONS 


The respondent’s failure to disclose his dealer activities in sale and 
purchase transactions of hogs consigned to him for sale on a com- 
mission basis; the issuance of false accounts of sale and incomplete 
accounts of sale to owners and consignors of consigned livestock; the 
issuance of false billings to purchasers of consigned livestock; the 
alteration of scale tickets; the issuance of checks in the names of real 
or fictitious persons and spurious indorsement of such checks to dis- 
guise dealer transactions in connection with the purchase or sale of 
consigned livestock; the misrepresentations and misinformation to 
the stockyard owner resulting in the issuance of scale tickets which 
did not show the correct number of or weight of hogs weighed; the 
failure to furnish true and correct copies of scale tickets to purchasers 
of consigned livestock ; and the failure to remit to owners of livestock 
consigned to him for sale on a commission basis the additional price 
received from the sale of consigned livestock which the respondent 
had taken into his account and resold on the same day in one lot at 
a higher price than that remitted to the owner—all constituted un- 
just, unreasonable and discriminatory practices under section 307 
and 312 (a) of the act. Moreover, the respondent’s issuance of false 
accounts of sale and accounts of sale which did not show the true 
name of the purchaser of consigned livestock was a violation of section 
201.43 of the regulations issued pursuant to the act; the failure to 
furnish purchasers of consigned livestock with true and correct copies 
of scale tickets was a violation of section 201.49 of the regulations; 
the failure to show the respondent’s name on the accounts of sale 
rendered to owners or consignors of livestock consigned to the respon- 
dent for sale on a commission basis and to remit to the owners or 
consignors the additional price received from the resale of such live- 
stock was a violation of section 201.59 of the regulations. 
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The failure of the respondent to keep records, accounts and memo- 
randa that fully and correctly disclosed all transactions involved in 
his business constituted a noncompliance with section 401 of the act 
and with section 201.46 of the regulations. The mutilation and de- 
struction of checks without the consent in writing of the Director, 
Livestock Branch, Production and Marketing Administration, con- 
stituted a violation of section 402 of the act and section 201.50 of the 
regulations. The practice of the respondent of charging and collecting 
greater compensation for services than the rates and charges specified 
in his rate schedule constituted a violation of section 306 (f) of the 
act. The wilful submission by the respondent to the Livestock Branch 
of a false, incomplete and misleading annual report constituted a 
* violation of section 402 of the act. 

The respondent’s violations of the act are serious ones, not only from 
the standpoint of the gravity of each violation, but from the stand- 
point of the wide and numerous variety of such violations, amounting 
to a complete disregard of the provisions of the Packers and Stock- 
yards Act. The respondent has not denied such violations or sought 
to offer an explanation. It appears that respondent’s business has 
been conducted by his son. Shortly before the issuance of the com- 
plaint, the registrant notified the Department that he had closed his 
business and was surrendering his registration. However, this should 
not preclude the issuance of this decision and order. Under the cir- 
cumstances, the complainant’s recommendation of a suspension of 
the respondent’s registration as well as a cease and desist order is 
clearly justified. 

ORDER 


The respondent, James E. Silcott, his agents and employees, shall 
cease and desist from engaging in any of the types of activities found 
in this decision to be in violation of the Packers and Stockyards Act 
(as amended and supplemented) or with any of the regulations issued 
pursuant to it. 

The respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in his 
business. 

The respondent’s registration as a market agency and as a dealer 
is suspended for a period of 18 months beginning on the effective date 
of this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 
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(A. D. 2093) 
Inre Wit1aM Baum. P&S Doc. No. 1824. Decided May 23, 1949. 


Cease and Desist—Unlawful, Unfair, Unjustly Discriminatory and Deceptive 
Practices 


Respondent is ordered in this disciplinary proceeding under the Act to cease and 
desist from perpetrating the unlawful, unfair, unjustly discriminatory and 
deceptive practices as found, determined, and ordered herein.* 


Suspension of Registration as Dealer—Unlawful, Unfair, Unjustly 
Discriminatory and Deceptive Practices 


Respondent’s registration as a dealer suspended for 15 days beginning on the 
effective date of this order for unlawful, unfair, unjustly discriminatory and 
deceptive practices as found, determined, and ordered herein.* 


Mr. Jerome S. Ducrest for complainant. Messrs. Blumenfeld & Abrams, of St. 
Louis, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
FINDINGS OF FACT, CONCLUSIONS AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 et seg.), initiated by a complaint 
filed on March 4, 1949, by the Director of the Livestock Branch, Pro- 
duction and Marketing Administration. The complaint in general 
alleges that the respondent defrauded certain packers, by whom he 
was employed as livestock buyer, by planting livestock, which he 
had bought on his own account, for sale on a commission basis by a 
inarket agency and causing such market agency to sell such livestock 
to the packers by whom he was employed without disclosing to such 
packers that he owned the livestock and was realizing a profit from 
such sales; and that the respondent caused the stockyard to issue, in 
connection with the sale of livestock planted by respondent with a 
market agency, scale tickets which did not show the true names of 
the sellers or consignors of the livestock. 

After the complaint had been served upon him, and after he had 
filed an answer to such complaint on April 21, 1949, the respondent, 
prior to a hearing, filed a stipulation on May 11, 1949, admitting the 
material allegations of fact of the Order of Inquiry and Notice of 
Hearing and consenting to the issuance, without a hearing, of an order 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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requiring him to cease and desist from continuing the unlawful, unfair 
and unjustly discriminatory and deceptive practices set out in the 
Order of Inquiry and suspending his registration for a period of 
fifteen days. This document was filed in accordance with Section 
202.5 (b) of the Rules of Practice Governing Proceedings Under the 
Packers and Stockyards Act (6 F. R. 3136). 

The Livestock Branch, on May 12, 1949, filed a statement to the effect 
that the issuance of an order requiring respondent to cease and desist 
from continuing the violations of the act and the regulations set out 
in the Order of Inquiry and suspending his registration for a period of 
fifteen days would adequately serve the purposes of the act. 


FINDINGS OF FACT 


1. The respondent, William Baum, was at all times material to these 
findings, and is now, registered with the Secretary of Agriculture 
and doing business as a dealer buying and selling livestock for his 
own account at the St. Louis National Stock Yards, National Stock 
Yards, Illinois, a posted stockyard. 

2. The respondent, during the months of June, July, August and 
September, 1948, defrauded certain packers by whom he was employed 
as a livestock buyer by planting livestock, which he had bought on his 
own account, with a registered market agency for sale on a commission 
basis, and causing the market agency to sell such livestock to the 
packers by whom he was employed without disclosing to the packers 
that the livestock was owned by the respondent and that he was re- 
alizing a profit from such sales. 

3. The respondent, during the months of June, July, August and 
September, 1948, through his agent, a registered market agency, caused 
the stockyard to issue, in connection with the sale of livestock planted 
by the respondent with such market agency, scale tickets which did 
not show the true names of the sellers or consignors of the livestock. 


CONCLUSIONS 


The actions of the respondent constituted violations of Section 
312 (a) of the act. The respondent has admitted such violations and 
the issuance of an order requiring him to cease and desist from con- 
tinuing the unlawful, unfair and unjustly discriminatory and decep- 
tive practices set out in the Order of Inquiry and suspending his regis- 
tration for a period of fifteen days, consented to by respondent, is 
therefore authorized. 

The purposes of the act will be adequately served by the issuance 
of a cease and desist order and the suspension of respondent’s regis- 
tration for a period of fifteen days. 
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ORDER 


Effective immediately the respondent shall cease and desist from the 
following unlawful, unfair, unjustly discriminatory and deceptive 
practices : 

(1) Defrauding purchasers of livestock by whom he is employed 
as livestock buyer by planting livestock with market agencies for sale 
and causing such market agencies to sell the livestock to such purchasers 
without disclosing to the purchasers that the livestock is owned by the 
respondent and that he is realizing a profit from such sales. 

(2) Causing the stockyards to issue, in connection with the sale of 
livestock planted by respondent with market agencies, scale tickets 
which do not show the true names of the sellers or consignors of the 
livestock. 

Respondent’s registration as a dealer is suspended for a period of 
fifteen days beginning on the effective date of this order. 

Except as to service, this order shall become effective on the fifteenth 
day after the date of this order. 


(A. D. 2094) 


In re Essex County Coor Company. P&S Doc. No. 1510. Decided 
May 24, 1949. 


Temporary Increase in Rates and Charges 


Inasmuch as the parties are agreed and protests against requested increase have 
been withdrawn, respondent’s petition providing for temporary rate increases, 
granted, and this order shall become effective 30 days from the date of this 
decision. 


Mr. Jerome 8S. Ducrest for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Martin Simon, of Newark, New Jersey, for respondent. 
Messrs. Mayer & Mayer, of Newark, New Jersey, for intervenors. Mr. John 
J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This proceeding under the Packers and Stockyards Act, 1921, as 
amended (7 U. S. C. 181 e¢ seg.), was instituted by a petition filed 
on April 13, 1948, by the respondent requesting a further modification 
of the order entered on May 12, 1944 (3 A. D. 387), to permit an 
increase until April 5, 1949, of its temporary rates for the rental of 
chicken coops from 60¢ to 68¢ and turkey coops from 85¢ to 90¢. 
Objections to the requested increases in rates were filed with the 
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Department by nine wholesale poultry merchants in Newark, New 
Jersey, who would be affected by any increase in the rates, and a request 
was made for an opportunity to be heard in objection to the requested 
increases. 

A hearing was held in New York, New York, on November 15, 1948, 
before John J. Curry, an Examiner of the Office of Hearing Examiners, 
In the hearing testimony was presented by five of the nine poultry 
merchants who opposed the rate increase. These witnesses objected 
to the requested increase on substantially the same grounds. They 
stated that they objected to the requested increase in rates because such 
an increase would be unjust in view of the fact that the respondent 
had furnished them and the other merchants in the area broken and 
filthy coops and had delayed making refunds of deposits for returned 
coops. The testimony of the objectors, however, indicated that Sey- 
mour Berkowitz, the partner who actually operated the respondent’s 
business during the latter part of 1947 and the early part of 1948 was 
responsible for the unsatisfactory services rendered by the respondent, 
as well as for its delays in making deposit refunds. The objectors 
generally agreed that for some time after the management of the 
respondent company was taken over by the other partner, Harry 
Landskroner, in June 1948 the services rendered by the respondent 
and the conditions of its coops improved to a very great extent and 
that for a while, it appeared that every effort was being made to 
refund promptly deposits on returned coops. However, there seems 
to be some question as to whether these improved conditions continued. 
The objectors testified that in the fall of 1948 the respondent’s services 
again became unsatisfactory. Mr. William J. Irwin, Livestock Branch, 
Production and Marketing Administration, on the other hand, testified 
that he and other representatives of the Livestock Branch had made 
several investigations of conditions at the Newark market, had in- 
spected the respondent’s coops on several occasions and had confer- 
ences at various times with the objectors concerning the respondent’s 
services and the condition of its coops. From such investigations, 
examinations and discussions with the poultry merchants, particularly 
since the filing of objectors’ complaints, Mr. Irwin stated that he was 
convinced that the coops furnished by the respondent were serviceable 
and in good condition, and that the respondent’s services had improved 
to a great extent during this period of investigation and that such 
improved conditions had continued. Mr. Harry Landskroner, the 
manager and actual operator of the respondent company, testified that 
the coops were in good and serviceable condition and were furnished 
to the merchants without delay and that refunds of deposits were made 
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promptly. He further testified that the only outstanding deposit 
credit slips were those issued a few days prior to the hearing. 

The examiner issued his report on April 4, 1949. The report recom- 
mends in general that the proposed increases be granted subject to 
some conditions. The objectors filed exceptions to the report and 
requested oral argument. No other exceptions were filed. On May 
20, 1949, a letter was received from Abraham I. Mayer, counsel of 
record for the objectors, withdrawing objections to the proposed in- 
crease in rates. Consequently, this decision and order are substantially 
as recommended by the examiner in his report. ‘ 


FINDINGS OF FACT 


1. The costs of respondent’s labor and materials used in connection 
with the construction and repair of its coops have risen substantially 
since the year 1942, the latest year for which information on the 
respondent’s operating expenses was available when the basic rate 
order was issued on May 12, 1944. 

2. A comparison of respondent’s expenses for the year 1947 and 
the first nine months of 1948 with those for the year 1942, which were 
considered in the basic rate order, shows the following increases in 


the cost of respondent’s operations: 






























9 months, 
1942 1947 1948 
Material for coops: 
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oN ae ee ee eee 8, 927. 08 10, 018. 98 6, 544. 85 
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ol diatinitiniei sia ss hen ceinan eedmigicbagaiegiiienminila 1, 634. 19 2, 416. 17 1, 626. 67 
Sn UCI «veiw once avacanshaceddenes<iencua 2, 066. 57 2, 219. 10 1, 007. 10 
i cet e nenite dan uatndenidnains Gea mialaebiactdibeaicdiaetsitigaicmaniintel 1, 162. 50 1, 200. 00 900. 00 
i oo. J cnacaneabeunnnckeianensenbetedsnibnakiie 810. 00 870. 00 585. 00 
ye oS a ahs nies nanieulahnisin de aaduaths dtniinalauete ME Dishasicctguaiuated . atiigenn irae: 
IEE GEE CORNIIIIIIN S05... ccncinwasccernvustonbensucaye ane 66. 64 256. 06 238. 02 
i se acl a elena manne eieeumnivgs redial 79.15 | 
Ferry and toll charges. --........--.-.--- gaicnaraeinas daa 46. 50 1, 024. 47 509. 09 
RN a drmeratieeratinng miepnien lata spines 931. 20 
PEE okt oon dab andees) wee abun babadeaitanaeaemeaal 44, 908. 73 48, 549. 30 34, 688. 76 











3. The volume of business done by the respondent during the first 
nine months of 1948 was approximately 13 to 15 percent less than 
that done during the corresponding nine months of 1947, and this re- 
duction in the volume of its business, figured on the basis of the current 
applicable rates, will result during a twelve-month period in a decline 


of $9,000 in its revenue. 
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4. The total number of coops rented by respondent in 1942, 1947 
and the first nine months of 1948 were 120,084, 102,359 and 66,253, re- 
spectively. An examination of the wages paid to non-owners, ex- 
clusive of the hired manager’s salary, indicates that the cost per rented 
coop on account of wages has risen from 17.3¢ in 1942 to 29.5¢ in 1948, 
or an increase of approximately 70.5 percent. Such increase in cost 
per rented coop on account of wages if similarly applied to the hired 
manager’s salary would entail an expense of approximately $5,900 
per annum. 

5. Since the issuance of the basic rate order the composition of the 
partnership which owns and operates the respondent company has 
changed. Harry Landskroner, who was formerly the respondent's 
paid manager, is now a partner and is in full charge of the operations 
of respondent’s business performing the functions that he formerly 
had as paid manager as well as having the over-all executive super- 
vision of the business. 

It is reasonable to allow in the operating expenses of the respondent 
a sum for the managerial function on the same basis as that reflected 
in the operating expenses in the basic rate order. The amount of 
$5.900 for such an allowance added to the other operating expenses 
disclosed in Objectors’ Exhibit No. 5 and the supporting periodic re- 
ports are found to be reasonable. These expenses amount to $52, 
151.68. Based upon the nine months’ experience as to coop rentals 
respondent may reasonably expect to rent 85,579 poultry coops and 
5,431 turkey coops in the full year 1948. A rental of 68¢ for the poul- 
try coops and 90¢ for the turkey coops on this volume would produce 
$61,281.62. Not counting miscellaneous income or revenues which 
might accrue to respondent from forfeited deposits, this would leave 
the owners a net return of $9,129.94 above expenses to compensate them 
for their risks, profit and a return on the property value and working 

capital found in the basic order. 

6. The respondent, since June 1948, has furnished coops which have 
been serviceable and clean and in a satisfactory state of repair. 

7. The respondent, since June 1948, has made refunds of deposits on 
rented coops as promptly as practicable and, as of the end of October 
1948, the outstanding credit slips for coop deposits were of current 
issue. 

8. It is not possible, on the basis of the record, to determine the extent 
to which the net return to owners would be increased as a result of 
forfeitures of coop deposits resulting from failure to return coops. 
It does not appear, however, that these forfeitures would so increase 
the returns to the owners as to assure them of being able to make any 
substanial reduction in the operating expenses. 
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CONCLUSIONS 


In view of a reduced volume of coop rentals and an increased cost 
in operation and materials, the increase in rates requested is concluded 
to be reasonable and should be prescribed as the respondent’s tem- 
porary rates. However, because of the respondent’s failure at various 
times in the past to render satisfactory and nondiscriminatory services 
and because of its apparent failure to refund promptly coop rental de- 
posits during 1947 and the early part of 1948, provision should be 
made to afford nondiscriminatory and prompt services to all licensees 
at the Newark market upon reasonable demand. Furthermore, the 
coop rental deposits should be segregated from the respondent’s other 
accounts. A suspense account for coop deposit fees should be set up, 
credit slips should be issued by the respondent for all coop deposit 
fees received, and such credit slips should be presented for payment 
within 60 days of issuance. Since the deposit requirement in effect 
helps to reduce respondent’s costs of trucking reclaimed coops, the 
suspense account should be cleared every 90 days and the debit and 
credits from such suspense account transferred to the respondent’s 
trucking account. 


ORDER 


The respondent shall publish and file within 20 days from the date 
of this order, in accordance with the act and regulations issued there- 
under, such amendments to its tariff now on file as will provide a tem- 
porary coop rental charge for chicken coops of 68¢ and a temporary 
coop rental charge of turkey coops of 90¢. These charges shall be- 
come effective 30 days from the date of this decision to be effective 
until June 1, 1950. The increase in rates prescribed herein, however, 
may be suspended without hearing, and the charges shall not become 
effective unless respondent files with its tariff antendments its agree- 
ment to submit monthly during the period the increased charges are 
in effect reports that will show the number of coops rented and the 
cost of sale and operating expense broken down in detail. 

The respondent, upon the acceptance of a deposit on a coop, shall 
issue a credit slip which shall be payable at any time within 60 days of 
its issuance. Deposits on coops shall, after 30 days from the date of 
this order, be kept in a suspense account which shall be segregated 
from all other accounts of the respondent, and which shall be cleared 
every 90 days. All debits and credits from this suspense account shall 
be carried into respondent’s trucking account after the periodical 
clearance of such suspense account. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 
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(A. D. 2095) 
PACA Doc. No. 4616.* Decided May 2, 1949. 


Dismissal—Evidence—Failure to Sustain Burden of Proof of Right to Reject 
in F. O. B. Sale 


Where complainant made a deposit with respondent on each of six carloads 
of oranges before shipment but rejected them on arrival for the alleged 
reason that they were not in suitable shipping condition when shipped 
and instituted this proceeding for the recovery of the deposit advanced on 
each of the cars, it is held, that complainant has failed to sustain the burden 
of proving that the oranges were not in suitable shipping condition when 
shipped since there is no showing that these cars moved under normal trans- 
portation service and conditions and because of this failure to prove justifica- 
tion for rejection, the complaint is dismissed.** 


. Samuel L. Einhorn, of Einhorn & Schachtel, of Philadelphia, Pennsylvania, 
for complainant. Mr. Henry O. Wackerbarth, of Los Angeles, California, 
for respondent. Mr. John S. Griffin, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a et seg.), for the re- 
covery of deposits on six carloads of oranges shipped by respondent 
and rejected by complainant. Informal complaint was made to the 
Regulatory Division, Fruit and Vegetable Branch, on January 21, 
1946, and a formal complaint was filed on June 3, 1946. A copy of 
the report of investigation was served on complainant by registered 
mail on July 24, 1946. On July 28, 1946, a copy of the formal com- 
plaint and a copy of the report of investigation were likewise served 
on respondent. 2 

It is alleged in the formal complaint that on or about June 28, 1945, 
and July 11, 1945, the parties, negotiating through a broker, entered 
into contracts in writing whereby respondent agreed to sell to com- 
plainant 20 carloads of “Buddy Brand” Valencia oranges, 85 percent 
U.S. No. 1 or better, 392’s and larger, grove run of sizes, naked packed 
in new standard boxes at the agreed price of $4.37 per box, f.o.b. Cali- 
fornia shipping point, usual terms. Included among the shipments 
tendered to complainant under this agreement were cars IC 55915, 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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PFE 94011, PFE 62883, NP 90946, ART 20084, and PFE 90650. It 
is alleged that complainant had no opportunity to inspect the oranges 
shipped in these cars until they arrived at destination which, for the 
first 5 mentioned cars, was * * * and for the last mentioned car 
was * * *; that Federal inspection of these shipments was se- 
cured as soon as possible after arrival at destinations specified and, on 
finding that the oranges failed to meet contract requirements, com- 
plainant rejected the shipments. Complainant seeks to recover depos- 
its of $1,500 made on these shipments. 

Respondent’s answer denies that the fruit was sold on “usual terms,” 
but on the contrary was sold f. 0. b. shipping point, and that at the 
time the oranges were packed and loaded at shipping point they were 
free from decay and in good marketable condition. Respondent fur- 
ther denies that the complainant suffered loss or damage in the sum of 
$1,500, or in any other sum. 

An oral hearing was held at * * *, on August 10, 1948, at 
which both parties were represented by counsel. Complainant offered 
in evidence the complaint and answer, together with exhibits attached 
to the complaint, and the deposition of * * *. Three witnesses 
testified for respondent. 


FINDINGS OF FACT 


1. Complainant, * * *, is a corporation whose post office ad- 
man. *. *.. %, 

2. Respondent, * * *, is a partnership composed of 
and * * *, whose post office address is * * *. At the time of 
the transaction involved herein, respondent was licensed under the 
act. 

3. On or about June 28, 1945, respondent sold to complainant 10 
carloads of “Buddy Brand” Valencia oranges, 85 percent U. S. No. 1 
or better, 392’s and larger, grove run of sizes, naked pack in new 
standard boxes, at the agreed price of $4.37 per box, f. o. b. California 
shipping point. Complainant agreed to pay respondent $250 per car 
deposit on issuance of the confirmation of sale. It was agreed that the 
balance of the purchase price would be covered by drafts with delivery 
orders attached and that one carload of oranges would be delivered by 
respondent each week for 10 consecutive weeks. Another agreement 
with identically the same terms and provisions was entered into by the 
parties on or about July 11, 1945, providing for the shipment by res- 
pondent to complainant of 1 carload of Valencia oranges each week 
for 10 consecutive weeks. 


* * * 
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4. Complainant deposited with respondent $250 for each of the 20 
carloads as provided in the agreements and thus deposited a total of 
$5,000, all of which has been retained by respondent. 

5. Pursuant to the previously described contracts, respondent 
shipped 20 carloads of oranges in interstate commerce from loading 
pointin * * * tocomplainant at * * * and * * *. Six of 
these shipments, contained in cars PFE 62883, IC 55915, PFE 94011, 
ART 20084, PFE 90650, and NP 90946, were rejected by complainant 
for the alleged reason that they did not meet contract requirements 
because of excessive decay. This proceeding was instituted for the 
recovery of the sums deposited on these rejected shipments. 

6. On July 25, 1945, the oranges contained in car PFE 62883 were 
inspected by the Federal-State Inspection Service at * * * and 
certified as averaging less than one-half of 1 percent decay, insect 
damage averaging 4 percent, damage by creasing 3 percent, and me- 
chanical damage 2 percent. This carload of oranges was inspected by 
the Federal Inspection Service at * * *, on August 8, 1945, and 
found to contain from 4 to 20 percent, averaging approximately 10 
percent decay consisting mostly of Blue Mold Rot in advanced stages. 
The temperature of the car was not taken at destination and the bunk- 
ers were not checked for ice. 

7. On August 2, 1945, the oranges contained in car IC 55915 were 
inspected by the Federal-State Inspection Service at * * *, and 
found to contain no decay although the car averaged 6 percent defects, 
consisting of 3 percent damage by creasing, 2 percent by insects and 
1 percent mechanical injury. An inspection of this shipment by the 
Federal Inspection Service at * * *, on August 17, 1945, which 
was restricted to four stacks between the doors and the top layer in 


the ends of the car, showed 0 to 10 percent, averaging 5 percent Blue | 


Mold Rot mostly in advanced stages. This inspection also disclosed 


an average of 4 percent damage from skin breakdown. The tempera- | 


ture of the car was not taken. 


8. On August 4, 1945, the oranges contained in car PFE 94011 were | 
inspected by the Federal-State Inspection Service at * * *, and | 


found to contain no decay although 6 percent defects were noted, con- 


sisting of 3 percent insect damage and 3 percent damage by creasing. | 
Federal inspection of this shipment at * * *, on August 17, 1945, § 
disclosed from 0 to 10 percent decay, averaging 5 percent Blue Mold — 
Rot, mostly in advanced stages. An average of 5 percent damage / 
from skin breakdown was also reported. This inspection was re- | 


stricted to four stacks between the doors and the top layer in the ends 
of thecar. The temperature of the car was not taken. 
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9. On August 30, 1945, the oranges contained in car ART 20084 were 
inspected by the Federal-State Inspection Service at * * *, and 
found to contain an average of less than one-half of 1 percent decay. 
Defects were found to average 10 percent, consisting of 6 percent dam- 
age from creasing, 1 percent insect damage, and 3 percent soft or splits. 
Federal inspection of this carload of oranges at * * *, on Septem- 


| ber 13, 1945, disclosed from 2 to 8 percent decay, averaging 5 percent 


Blue Mold Rot in various stages. This destination inspection was 


' restricted to the top layer and reported that the bunkers were filled 


with ice to within 3 feet of the top. The temperature at the top of 
the load was 46 degrees and at the bottom 42 degrees. 

10. On September 6, 1945, the oranges contained in car PFE 90650 
were inspected by the Federal-State Inspection service at * * *, 
and found to contain an average of less than one-half of 1 percent de- 
cay. Defects were found to average 8 percent, consisting of 4 percent 
insect damage or damage by creasing and the remainder consisting of 
splits, soft or mechanical damage. Federal inspection of this ship- 
ment at * * *, on September 18, 1945, disclosed 4 to 16 percent 
decay, averaging approximately 7 percent Blue Mold Rot. This des- 
tination inspection also disclosed that the bunkers were filled with ice 
to within 2 feet of the top and the pack was found to be generally level 
full. This inspection was restricted to the top layer. The tempera- 
ture at the doorway was recorded as 43 degrees at the bottom and 45 
degrees at the top. 

11. The record fails to contain a shipping point inspection certificate 
for the shipment contained in car NP 90946 which appears to have 
been shipped from * * * loading point on July 21, 1945. Federal 
inspection of this shipment at * * *, on August 4, 1945, which was 
restricted to the top layer of the load, discloses 2 to 15 percent, aver- 


| aging approximately 5 percent decay, consisting mostly of Blue Mold 


Rot in advanced stages. The bunkers were half full of ice and the 
temperature was not taken. 

12. The normal time required for movement of a carload of oranges 
fom * * * to * * * during July, August, and September 
1945, was 12 to 14 days. Each of the cars involved in this controversy 
arrived at destination within the normal travel time. 

13. Informal complaint was filed in this proceeding within nine 
months after the alleged cause of action accrued. 


CONCLUSIONS 


This is a proceeding for the recovery of deposits made in connection 
with the shipment of six carloads of oranges. Complainant, the pur- 
chaser, made deposits to respondent, the seller, of $250 per car, or 
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$1,500 on the six cars, prior to shipment. Complainant rejected the six 
carloads of oranges tendered for delivery under the contract, contend- 
ing that they failed to meet contract requirements. 

The principal question is whether complainant was justified in re- 
jecting the six shipments. The material facts are not in dispute. The 
contract called for 85 percent U. S. No. 1 oranges, f. o. b. California 
shipping point. Five of the carloads were inspected at the time of 
shipment and were certified as containing less than one-half of 1 
percent decay. All six were inspected at destination, four (including 
the car not inspected at shipping point) showing 5 percent decay, one 
showing 7 percent decay, and one showing 10 percent decay. 

Complainant’s whole argument seems to be that because of the in- 
crease in decay in transit, the oranges were not in suitable shipping 
condition. In an f. 0. b. sale, which is what we have here, the shipper 
warrants that the produce is in “suitable shipping condition,” that is, 
that the commodity, at time of billing, is in a condition which, if the 
shipment is handled under normal transportation service and con- 
ditions, will assure delivery without abnormal deterioration at the 
destination specified in the contract of sale. 7 CFR, Cum. Supp. 
46.24 (i), (j). It is obvious, that to apply the suitable shipping con- 
dition rule, it must be shown that transportation service and condi- 
tions were normal. The burden of proving that transportation serv- 
ice and conditions were normal is on complainant. 

Travel time on the six cars ranged from 12 to 14 days. In view of the 
wartime conditions prevailing in the summer of 1945, such travel time 
is not considered abnormal. Standard refrigeration was ordered on 
each car. It is noted that the inspection on car PFE 62883 at destina- 
tion did not show either the condition of the ice in the bunkers or the 
temperature inthecar. But the fact that the bunkers in the other cars 
were at proper levels, at destination, does not prove that normal trans- 
portation service was accorded these shipments during the entire move- 
ment. No evidence was offered to show that the cars were properly 
iced in transit. It is entirely possible that these cars were without ice 
during a considerable part of the transportation from * * * to 
* ¥* * although we have no information indicating that such was 
the case. The point is that before complainant can impose liability 
upon respondent on the theory of lack of suitable shipping condition, 
normal transportation service and conditions must be shown, which 
necessarily includes a showing not only that travel time was normal, 
but also that the shipments were given normal protection in transit. 

For lack of proof that the shipments in question moved under normal 
transportation service and conditions, we conclude that the suitable 
shipping condition rule is inapplicable. We conclude further that 
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complainant has not established that its rejection of the six carloads 
was justified because of a breach of the contract by respondent. 

Complainant contends that respondent has no legal right to retain 
the deposit of $250 per car on the shipments of oranges rejected, both 
for the reason that these oranges were not up to contract requirements 
and because respondent did not set up a counterclaim for the $1,500 
involved. As concluded above, a breach of the contract by the respond- 
ent has not been established. As to the counterclaim, it is sufficient to 
say that respondent denied failure to comply with the contract and 
denied any liability to complainant in this proceeding. 

We are of the opinion that the deposits were for the purpose of guar- 
anteeing performance by complainant of its obligations under the 
contract. Complainant’s rejection of the six shipments is not shown 
to have been justified. It is generally recognized that a person de- 
faulting on a contract may not recover money advanced, at least where 
the amount is not so greatly in excess of the probable harm caused as 
to be considered a penalty. Hansbrough v. Peck, 72 U.S. 497 (1866) ; 
Dluge v. Whiteson, 292 Pa. 334, 141 Atl. 230 (1928) ; Joseph Notarian- 
ni & Company v. Miller Fruit Company, PACA Docket No. 4840, de- 
cided April 13, 1949; 5 Williston, Contracts (1937 ed.) § 1476. It is 
unnecessary to consider whether denying recovery of the $1,500 de- 
posits would amount to a penalty, since complainant has been given 
credit for the deposits in a companion case, Andrews Bros. of Cali- 
fornia v. Yorktowne Wholesale Grocery Company, PACA Docket No. 
4731, decided this date. The complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Service hereof shall be made on the parties. 


(A. D. 2096) 


Anprews Bros. or CALIFORNIA ¥. YORKTOWNE WHOLESALE GROCERY 
Company. PACA Doc. No. 4731. Decided May 2, 1949. 


Failure to Pay Purchase Price—Suitable Shipping Condition Under F. O. B. 
Contract of Sale—Unlawful Rejection—Damages 


Where, under an f. o. b. contract of sale, complainant offered sufficient proof to 
show that oranges met contract requirements at shipping point and respon- 
dent defended on the ground that the condition disclosed by Federal in- 
spection at destination was adequate proof of lack of suitable shipping con- 
dition, it is held, that the burden of proving this defense rested upon respon- 
dent who failed to sustain it by failing to show that the shipments moved 
under normal transportation service and conditions and, therefore, failing 

842500—49—_5 
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to show a right to reject or be relieved from liability for the full contract 
purchase prices for the shipments involved, and complainant should recover 
the full amount claimed.* 

Mr. Henry O. Wackerbarth, of Los Angeles, California, for complainant. Mr 
Samuel L. Einhorn, of Einhorn & Schachtel, of Philadelphia, Pennsylvania, 
for respondent. Mr. James A. O’Donnell, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a et seg.), for the 
recovery of $6,263.80, the loss allegedly sustained on resale of six 
interstate carload shipments of oranges after rejection by respondent 
and the unpaid balance of the contract purchase price for another 
shipment, delivery of which was accepted by respondent. Informal 
complaint was made to the Regulatory Division, Fruit and Vegetable 
Branch on October 5, 1945, and a formal complaint was filed on 
March 25, 1947. A copy of the formal complaint and a copy of the 
report of investigation were served on respondent on April 14, 1947. 
On the following day, a copy of the report of investigation was served 
on complainant. 

Respondent’s answer admits entering into agreements with com- 
plainant through the Tri-State Sales Agency for the purchase of 20 
carloads of oranges, as alleged in the complaint, but contends that 
the six shipments rejected were not up to contract requirements and 
it was therefore justified in rejecting, and denies that it is indebted 
to complainant in any sum whatever. 

A hearing was held at York, Pennsylvania, on May 26, 1948, at 
which both parties were represented by counsel. Eugene R. Pheil 
and Victor C. Andrews were called as witnesses for complainant. 
Jacob W. Goldberg testified for respondent. 


FINDINGS OF FACT 


1. Complaint, Andrews Bros. of California, is a partnership com- 
posed of Fred Andrews and Victor C. Andrews, whose post. office 
address is 202 Produce Building, 7th and Central Avenue, Los Angeles, | 
California. 

2. Respondent, Yorktowne Wholesale Grocery Company, is a cor- 
poration with a principal place of business located at Hay Street, 
York, Pennslyvania. At the time of the transactions involved in 
this proceeding, respondent was licensed under the act. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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3. On or about June 28, 1945, complainant contracted to sell and 
respondent to purchase ten carload of “Buddy” Brand Valencia 
oranges at the agreed price of $4.37 per box f. o. b. California loading 
point. This agreement also provided that the oranges were to be 85 
percent U. S. No. 1 or better; size 392 and larger, grove run of sizes and 
naked pack in new standard boxes. This agreement provided further 
that complainant would ship one carload of oranges each week for 
ten consecutive weeks beginning with the week following June 28, 
1945. Another agreement with identically the same terms and pro- 
visions was entered into by the parties on or about July 11, 1945, 
providing for the shipment by complainant to respondent of one 
carload of “Buddy” Brand Valencia oranges each week for ten con- 
secutive weeks beginning with the week following July 11, 1945. In 
accordance with a further provision in the aforesaid contracts, re- 
spondent paid complainant a deposit of $250 on each of the twenty 
cars to be shipped, or $5,000, all of which has been retained by 
complainant. 

4. The Tri-State Sales Agency, a brokerage firm located at Pitts- 
burgh, Pennslyvania, acted as agent for the parties in negotiating 
both of the contracts and issued standard confirmations of sale cover- 
ing both transactions, copies of which were delivered to each of the 
parties. 

5. Pursuant to the two contracts, complainant shipped twenty car- 
loads of oranges in interstate commerce from loading point in Cali- 
fornia to respondent at destinations in the State of Pennsylvania. 
Thirteen carloads were accepted and paid for by respondent. One 
carload, car PFE 34363, was accepted by respondent, but $336.60 less 
than the contract price was paid to complainant. Six shipments, 
contained in cars PFE 62883, IC 55915, PFE 94011, ART 20084, 
PFE 90650 and NP 90946, were rejected by respondent. 

6. On July 25, 1945, the oranges contained in car PFE 62883 were 
inspected by the Federal-State Inspection Service at El Modena, Cali- 
fornia, and certified as averaging less than one-half of 1 percent 
decay, insect damage averaging 4 percent, damage by creasing 3 
percent and mechanical damage 2 percent. This carload of oranges 
was inspected by the Federal Inspection Service at York, Pennsyl- 
vania, on August 8, 1945, and found to contain from 4 to 20 percent, 
averaging approximately 10 percent decay consisting mostly of Blue 
Mold Rot in advanced stages. The temperature of the car was not 
taken at destination and the bunkers were not checked for ice. 

7. On August 2, 1945, the oranges contained in car IC 55915 were 
inspected by the Federal-State Inspection Service at El Modena, Cali- 
fornia, and found to contain no decay although the car averaged 6 
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percent defects, consisting of 3 percent damage by creasing, 2 percent 
insect damage and 1 percent mechanical injury. An inspection of this 
shipment by the Federal Inspection Service at York, Pennsylvania, on 
August 17, 1945, which was restricted to four stacks between the doors 
and the top layer in the ends of the car, showed 0 to 10 percent, averag- 
ing 5 percent Blue Mold Rot mostly in advanced stages. This inspec- 
tion also disclosed an average of 4 percent damage from skin break- 
down. The temperature of the car was not taken. Bunkers were 
filled with ice to within 2% feet of top. 

8. On August 4, 1945, the oranges contained in car PFE 94011 were 
inspected by the Federal-State Inspection Service at El Modena, Cali- 
fornia, and found to contain no decay although 6 percent defects were 
noted, consisting of 3 percent insect damage and 3 percent damage by 
creasing. Federal inspection of this shipment at York, Pennsylvania, 
on August 17, 1945, disclosed from 0 to 10 percent decay, averaging 5 
percent Blue Mold Rot, mostly in advanced stages. An average of 5 
percent damage from skin breakdown was also reported. The temper- 
ature of the car was not taken. Bunkers were filled with ice to within 
114 feet of the top. This inspection was restricted to the four stacks 
between the doors and the top layer in the ends of the car. 

9. On August 8, 1945, the oranges contained in car PFE 34363 were 
inspected by the Federal-State Inspection Service at El] Modena, Cali- 
fornia, and certified as generally firm with an average of 6 percent con- 
dition defects consisting of 3 percent damage by creasing, 2 percent 
insect damage and an average of less than 14 of 1 percent decay. This 
carload of oranges was inspected for condition by the Federal Inspec- 
tion Service at York, Pennsylvania, on August 21, 1945, and found to 
contain an average of 4 percent decay from Blue Mold Rot mostly in 
advanced stages. The temperature at the top of the load was 46 de- 
grees and at the bottom, 42 degrees. The bunkers were filled with ice 
to within two feet of the top. 

10. On August 30, 1945, the oranges contained in car ART 20084 
were inspected by the Federal-State Inspection Service at El] Modena, 
California, and found to contain an average of less than one-half of 
one percent decay. Defects were found to average 10 percent consist- 
ing of 6 percent damage from creasing, 1 percent insect damage and 3 
percent soft or splits. Federal inspection of this carload of oranges 
at York, Pennsylvania, on September 13, 1945, disclosed from 2 to 8 
percent decay, averaging 5 percent Blue Mold Rot in various stages. 
This destination inspection was restricted to the top layer and shows 
that the bunkers were filled with ice to within 3 feet of the top. The 
temperature at the top of the load was 46 degrees and at the bottom, 
42 degrees. 
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11. On September 6, 1945, the oranges contained in car PFE 90650 
were inspected by the Federal-State Inspection Service at E] Modena, 
California, and found to contain an average of less than one-half of 1 
percent decay. Defects were found to average 8 percent, consisting 
of 4 percent insect damage or damage by creasing and the remainder 
consisted of splits, soft or mechanical damage. Federal inspection of 
this shipment at Philadelphia, Pennsylvania, on September 18, 1945, 
disclosed an average of approximately 7 percent Blue Mold Rot. This 
inspection was restricted to the top layer. The temperature at the 
doorway was recorded as 43 degrees at the bottom and 45 degrees at 
the top. The bunkers were filled with ice to within two feet of the 
top. 
12. The record fails to contain a shipping point inspection certifi- 
cate for the oranges contained in car NP 90946, which appears to have 
been shipped from California loading point on July 21,1945. Federal 
inspection of this shipment at York, Pennsylvania, on August 4, 1945, 
discloses 2 to 15 percent averaging approximately 5 percent decay con- 
sisting mostly of Blue Mold Rot in advanced stages. This inspection 
was restricted to the top layer of the load. The temperature was not 
taken. The bunkers were half full of ice. 

13. The normal time required for movement of a carload of oranges 
from California to Pennsylvania during July, August, and September, 
1945, was 12 to 14 days. Each of the cars involved in this controversy 
arrived at destination within the normal travel time. There is no 
proof that these shipments received normal protective service in 
transit. 

14. After respondent’s rejection of the six carloads of oranges to 
which reference has been made, complainant diverted four of the cars 
to Philadelphia, Pennsylvania, and two of them to Baltimore, Mary- 
land. The oranges were sold at these destinations for net proceeds of 
$8,007.93, which was remitted to complainant. The invoice price of 
the six shipments was $15,435.13, less deposits of $1,500, or $13,935.13. 
Complainant’s loss on the six shipments was thus $5,927.20. In addi- 
tion, respondent paid $336.60 less than the contract price on car PFE 
34363, so complainant’s total damages amount to $6,263.80. 

15. Informal complaint was filed on October 5, 1945, which was 
within nine months after the cause of action accrued. 

CONCLUSIONS 


This is a proceeding instituted by the shipper for the recovery of the 
loss sustained on resale of six carloads of oranges after rejection by 
respondent and for the difference between the contract price and the 
sum remitted by respondent for another shipment. The contracts 
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under which complainant shipped these oranges specified a price 
of $4.37 per box f. o. b. California loading point and provided that 
the oranges were to be 85 percent U. S. No. 1. The record indicates 
that all the shipments involved were up to contract requirements at 
the time of shipment and respondent appears to concede this since its 
defense is based entirely upon the condition of the oranges at destina- 
tion and the contention that the oranges were not in suitable shipping 
condition when shipped. The facts in the case do not support this 
defense. 

Since the oranges were sold to respondent f. o. b. shipping point, the 
complainant, the shipper in this case, warranted that the oranges 
were in “suitable shipping conditicn” when shipped. This is con- 
strued by the regulations (7 CFR, Cum, Supp. 46.24 (i) and (j)) to 
mean that the oranges, at the time of billing, were in such condition 
and that if handled under normal transportation service and con- 
ditions, delivery at the destination specified without abnormal dete- 
rioration isassured. In order to apply the suitable shipping condition 
rule, it must appear that the transportation service and conditions 
were normal. The burden of proving this rests upon the party seek- 
ing the benefit of it—the respondent in this case. 

The seven shipments involved in this proceeding were in transit 
from 12 to 14 days which is not considered abnormal under war- 
time conditions prevailing in the summer of 1945. The bills of lading 
covering the shipments show that standard refrigeration was ordered. 
It is noted that the inspection report on car PFE 62883 at destination 
did not show the condition of the ice in the bunkers or the temperature 
in the car. But the fact that the bunkers in the other cars were sufli- 
ciently supplied with ice at destination, does not prove that normal 
transportation service was accorded these shipments during the 
entire movement. It is entirely possible that these cars were without 
ice during a considerable part of the journey from loading point in 
California to destination in Pennsylvania, although it is conceded 
that there is nothing in the record to show that such was the case. The 
point is that before respondent can escape liability on the theory of 
lack of suitable shipping condition, normal transportation service and 
conditions must be shown. This necessarily includes a showing not 
only that travel time was normal but also that the shipments were 
accorded proper service and conditions in transit. 

Due to respondent’s failure to show that the shipments in con- 
troversy moved under normal transportation service and conditions, 
it is concluded that the suitable shipping condition rule is inapplicable. 
It necessarily follows that respondent has failed to show any breach 
of contract on the part of complainant and, therefore, has failed to 





8 A. D, 


price 
d that 
licates 
nts at 
1ce its 
stina- 
pping 
‘t. this 


it, the 
anges 
; con- 
|) ) to 
lition 
- con- 
dete- 
lition 
itions 
seek- 


‘ansit 
war- 
ding 
ered. 
ation 
ature 
sufli- 
rmal 
the 
shout 
nt in 
eded 
The 
‘y of 
and 
not 
were 


con- 
ions, 
able. 
each 
d to 


8 A. D. GEORGE COVERT UV. NATIONAL PRODUCE CO. 557 


show any right to reject any of the shipments or to pay any sum less 
than the contract purchase price for any of the oranges. Since no 
breach of the contract on the part of complainant has been proved by 
respondent, its only defense fails. Respondent’s rejection of the six 
carloads was without reasonable cause and in violation to section 2 
of the act. Respondent is also liable for the balance of the purchase 
price of the seventh carload. Complainant’s total damages, as stated 
in Finding of Fact No. 14, amount to $6,263.80. Reparation for 
that amount, with interest, should be awarded complainant and the 
facts should be published. 
- ORDER 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $6,263.80, with interest thereon at the rate 
of 5 percent per annum from September 15, 1945, until paid. 

The facts set forth herein shall be published. 

Copies hereof shall be served on the parties. 


(A. D. 2097) 


Grorce Covert v. NATIONAL Propuce Company. PACA Doc. No. 
4794. Decided May 4, 1949. 


Failure to Prove Commodity Was Not in Suitable Shipping Condition—Damages 


Where it is shown that complainant sold and delivered a car of onions to re- 
spondent in accordance with the contract of the parties and respondent 
failed to prove that the onions were not in suitable shipping condition, held, 
reparation should be awarded complainant for the amount of the difference 
between the original sale price and the net proceeds of resale on the 


car.* 
Facts Failing to Show Commodity Was Not in Suitable Shipping Condition 


Facts held to show that a car of onions did not move under normal transportation 
service and conditions and respondent failed to prove the onions were not 
in suitable shipping condition.* 


Diversions Constituting Acceptance 
Diversion orders placed on a car of onions by the buyer constitute acceptance.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—ERd. 
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Lawful Rejection—Produce Tendered Not in Accordance With Contract 


Where complainant failed to establish delivery of “Jumbo” onions as required by 
the contract, held, respondent’s rejection of the two carloads was not with- 
out reasonable cause.* 

Mr. John J. Toohey, of Chicago, Illinois, and Mr. J. Kingsley Chadeayne, of 
Tracy, California, for complainant. Mr. Alexander Golbus, of Chicago, 
Illinois, for respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.), 
and the rules and regulations issued pursuant thereto. A formal 
complaint was filed on March 19, 1947, in which it is alleged that com- 
plainant sold three cars of onions to respondent, that the onions were 
delivered in full compliance with the terms of the contract, but that 
respondent rejected the shipments without reasonable cause, resulting 
in damage to complainant in the amount of $2,419.65, for which amount 
claim is made. 

A copy of the formal complaint and a copy of the report of investi- 
gation were served by registered mail upon respondent on April 26, 
1947. A copy of the report of investigation was served upon com- 
plainant on April 28, 1947. Respondent filed an answer on May 19, 
1947, denying liability in any amount, and alleging that the first of 
the three cars was not in suitable shipping condition at shipping point, 
that complainant failed to furnish onions of the kind, size, and quality 
contracted for in the latter two cars, and that therefore the shipments 
were not rejected without reasonable cause and the complaint should 
be dismissed. 

An oral hearing was held at Chicago, Illinois, on May 27, 1948, at 
which time both parties were represented by counsel. Deposition 
and oral testimony of witnesses was presented. 


FINDINGS OF FACT 


1. Complainant is an individual, George Covert, whose address 
is P. O. Box 731, Tracy, California. 

2. Respondent is a partnership composed of Dan Rietman, Elsie 
Rietman, Sam S. Siegel, and Mrs. Sam S. Siegel, doing business as 
National Produce Company, with post office address at 31 South Water 
Market, Chicago, Illinois. At the time of the transactions involved 
herein, respondent was licensed under the act. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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3. On or about June 4, 1946, in the course of interstate commerce 
and by a contract in writing, complainant sold to respondent five car- 
loads of 85 percent U.S. No. 1 or better California Stockton semi-globe 
Yellow Spanish Onions, medium size in new 50-pound sacks, at $2 
per sack f. o. b. Stockton, California. 

4, Complainant shipped car FGEX 34761 as part of this five-car 
order on June 6, 1946. Federal-State of California inspection at 
shipping point showed this car to contain 600 new 50-pound sacks of 
Yellow Onions, mostly 134 to 234 inches in diameter, 1 percent to 
5 percent decay in most sacks, many sacks no decay, averaging 1 
percent for carload, and grading 91 percent U.S. No.1. The car was 
shipped from Stockton, California, on June 6, 1946; and on June 7, 
complainant ordered the car diverted to respondent at Chicago, Illi- 
nois. Respondent subsequently diverted the shipment in transit to 
Omaha, Nebraska, and thereafter to St. Louis, Missouri, where it 
arrived at 9:30 p. m. on June 14, 1946. 

5. Before car FGEX 34761 arrived in St. Louis, respondent had 
wired its St. Louis agent, the C. H. Robinson Company, to obtain a 
Federal inspection on the car promptly upon arrival. An inspection 
of the two upper layers of the car, made on Monday, June 17, 1946, 
indicated from 6 to 45 percent average approximately 20 percent decay, 
generally in initial stages. On June 17, 1946, respondent wired com- 
plainant that car FGEX 34761 was being rejected at St. Louis because 
of excessive decay. Complainant answered by wire that he was re- 
fusing to take back the car. On June 18, respondent sent complainant 
the following wire: “WE ACCEPTING CAR UNDER PROTEST 
HOLDING YOU LIABLE FOR ANY LOSS SUSTAINED. 
THIS CAR NOT SUITABLE SHIPPING CONDITION FGEX 
34761.” The onions were sold on June 18, 1946, by respondent’s agent 
for $1 per sack delivered. The net proceeds of the sale amounted to 
$275.39, which amount respondent remitted to complainant on June 22, 
1946. Respondent has made no other payment to complainant on 
account of this shipment. 

6. Between June 5, and June 18, 1946, the market price of onions 
of the kind involved in this proceeding dropped on the Chicago market 
$1.25 to $1.50 per 50-pound sack. 

7. On or about June 5, 1946, in the course of interstate commerce 
and by a contract in writing, complainant sold respondent two carloads 
of 85 percent U. S. No. 1 or better California Jumbo Spanish Yellow 
Semi-globe Onions, in 50-pound sacks at ‘2 per sack f. 0. b. Stockton, 
California. Under this contract complainant applied cars FGEX 
16222 and PFE 43104, shipped from Stockton, California, on June 5 
and June 6, 1946, respectively. Federal-State of California inspection 
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of both cars was obtained at Stockton, California, on the dates of ship- 
ment. The inspection certificates show that each car contained 600 new 
50-pound sacks Yellow Onions, 1 to 2 percent decay in most sacks, and 
averaging 91 percent U. S. No. 1 quality. With reference to the size 
of the onions, the inspection certificates read: 
Car FGEX 16222—“Onions generally range from 214 to 4, mostly 2% to 3% 
inches in diameter.” 
Car PFE 43104—“Unions generally range from 2% to 414, mostly 2% to 3% 
inches in diameter.” 

Complainant diverted these cars to respondent on or about June 7, 
1946, and they arrived at Chicago, Illinois, on or about June 14, 1946. 
Upon arrival, respondent wired complainant that the cars were being 
rejected because the onions were undersize, and not jumbo onions as 
contracted for. 

8. Complainant had cars FGEX 16222 and PFE 48104 sold for 
respondent’s account and received net proceeds of $447.27 and $457.69, 
respectively, for them. 

9. Informal complaint was filed on September 3, 1946, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


This proceeding involves two separate transactions. With respect 
to the first, respondent is charged with failure to account for the full 
amount of the f. o. b. purchase price for the onions shipped in car 
FGEX 34761 from Stockton, California, on or about June 6, 1946. 
Respondent contends that it refused to accept this car under the con- 
tract, but instead sold the onions for the account of complainant, to 
whom the net proceeds of resale were remitted. The reason given by 
respondent for the alleged refusal to accept the onions was that they 
were not in suitable shipping condition. The remaining cars of onions 
covered by this contract are not involved in this proceeding. 

The record discloses that while car FGEX 34761 was en route to 
Chicago, respondent placed a diversion thereon ordering it delivered to 
Omaha, Nebraska. Subsequently, respondent again ordered the car 
diverted from Omaha to St. Louis, Missouri. This action was an 
exercise of dominion thereover and constituted an acceptance. Even 
where there has been a breach of contract by the shipper, the buyer’s 
act of diverting the shipment is held to constitute acceptance. Prentice 
Packing & Cold Storage Co., Inc. v. Sechter Co., Inc., 1 A. D. 544. 
Moreover, respondent notified complainant on June 18, that it was 
accepting the car under protest. 

Having accepted the car, respondent is liable to complainant for the 
contract price, less any damages sustained as a result of breach of 
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contract on the part of complainant. Anonymous Decision, 5 A. D. 
464. In this instance, however, the burden of proof is on respondent 
to prove affirmatively the alleged breach of contract, and the extent of 
damages caused thereby. 

As to the breach of contract, respondent alleges that the onions in 
car FGEX 34761 were not in suitable shipping condition at shipping 
point as required in an f. o. b. sale under § 46.24 (i) of the Regulations 
(7 CFR Cum. Supp. 46.24 (i)). Respondent seeks to support this 
contention by showing that the inspection report at shipping point 
showed the onions to contain 1 to 5 percent decay in most sacks, in many 
sacks no decay and averaging 1 percent decay for the carload. This, 
in itself, does not show lack of suitable shipping condition. The grade 
standards allow a tolerance of 2 percent for decay in the U. S. No. 1 
grade. Respondent shows further, however, that when the car was 
inspected at St. Louis, Missouri, on June 17, 1946, it showed from 6 to 
45 percent decay, averaging 20 percent. This would appear to be 
abnormal decay. However, in determining whether the increase in 
percentage of decay was due to lack of suitable shipping condition, the 
definition of that term must be considered. Section 46.24 (j) of the 
Regulations (7 CFR Cum. Supp. 46.24 (j)) reads as follows: 

“ ‘Suitable shipping condition,’ in relation to direct shipments, means that the 

eccmmodity, at time of billing, is in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure delivery without 
abnormal deterioration at the destination specified in the contract of sale.” 
The destination specified in the sale was Chicago, Illinois. The car 
was shipped from California on June 6, 1946, and, according to the 
testimony of expert witnesses, should have arrived at Chicago on 
June 13, or 14, 1946. However, respondent caused the car to be di- 
verted, while en route, to Omaha, Nebraska. At Omaha it rested on 
track from 10:25 a. m. to 6 p. m. on June 13. The temperature at 
Omaha at 11:30 a. m. on June 13, was 77 degrees, and the car was 
unrefrigerated with vents open and plugs out. The car was not de- 
livered at St. Louis until late in the evening on June 14, and was not 
available for sale until the morning of the 15th. There is testimony 
to the effect that a car standing on a siding, as this one did at Omaha, 
will heat up much more than a car which is rolling, and deterioration 
of the onions would be enhanced thereby. Also, it should be noted 
that the decay reported in the Federal inspection on June 17, at St. 
Louis is shown as: “generally in the initial stages.” 

From the foregoing, it is to be seen that, by reason of respondent’s 
own acts, this car was not handled under normal transportation serv- 
ice and conditions, nor was it delivered at the destination specified in 
the contract of sale. The excessive decay reported at St. Louis on 
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June 17, after the car had been subjected to abnormal shipping con- 
ditions which may well have caused part if not all of the reported 
decay, is not proof of what the condition of the car would have been 
at Chicago on June 13, or 14, after traveling under normal transporta- 
tion service and conditions. Accordingly, it is concluded that re- 
spondent has failed to prove that the onions in car FGEX 34761 were 
not in suitable shipping condition at the time of shipment. 

Respondent has not only failed to prove that there was a breach 
of contract by complainant, he also has failed to introduce any evi- 
dence of damage sustained as a result of the alleged breach. The low 
returns received on the resale of the car at St. Louis are not proof 
of damages. The facts indicate that a steep decline in the market 
price of onions between the date respondent purchased the car from 
complainant and the date of resale at St. Louis, was primarily re- 
sponsible for the low returns. Under the Regulations, in an f. o. b. 
sale the buyer assumes all risk of loss in transit not caused by the 
shipper. A decline in market price is such a risk assumed by the 
buyer, and not an element of damages chargeable against the seller. 

It is concluded that respondent’s failure to pay for car FGEX 
34761 after having accepted it was a violation of § 2 of the act. Hav- 
ing failed to introduce .any evidence of loss sustained as the result 
of an alleged breach of contract, and, in fact, having failed to sustain 
the burden of proof that there was a breach of contract, respondent 
is not entitled to any set-off against the full purchase price of this 
car. Accordingly, reparation should be awarded complainant against 
respondent in the amount of $924.61, being the difference between the 
purchase price of $1,200, less the net proceeds of $275.39 heretofore 
remitted to complainant. 

The claim with respect to cars FGEX 16222 and PFE 43104 presents 
a different set of circumstances. Here, the contract between the parties 
calls for “jumbo” size onions. Respondent contends that complainant 
failed to ship “jumbo” onions. The term “jumbo” has no officially 
designated meaning. Respondent introduced the testimony and dep- 
ositions of a number of witnesses to the effect that “jumbo” when used 
to refer to Yellow Spanish Onions means onions three inches in diam- 
eter or larger, with a tolerance for undersize amounting to 5 percent. 
Complainant contends that “jumbo” means “mostly” three inches or 
larger, and defines “mostly” as meaning approximately 75 percent of 
the total. Complainant, George Covert, testifying as a witness on his 
own behalf, stated that Yellow Spanish Onions are generally sized as 
mediums, meaning 2 to 3 inches, medium to large, meaning 2 to 4 
inches, and jumbos, meaning 3 inches and larger. The onions are 
sorted by passing them over screens which have holes of various sizes. 
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The screens used to separate jumbo onions have holes 3 inches in 
diameter. All onions smaller than three inches are screened out, with 
the exception of a few misshapen 234-inch onions which, because of 
their odd shape will stick in the 3-inch screen and be carried on with 
the jumbo size. Mr. Covert testified that there may be 5, 10, or 15 
percent of these odd-shaped smaller onions which go in with the 
jumbos. He further testified that this screening process is the stand- 
ard method used by West Coast shippers in separating Yellow Spanish 
Onions into various size categories, and that the particular onions 
contained in cars FGEX16222 and PFE 43104 were screened in this 
manner, using 3-inch screens. 

From the testimony presented by both parties, it is concluded that 
the term “jumbo” when used to describe the size of Yellow Spanish 
Onions, is understood by the trade to mean onions 3 inches in diameter 
or larger, with a certain tolerance for undersized onions. The very 
fact that complainant passes the onions over a 3-inch screen to sepa- 
rate the smaller sizes from the jumbos indicates that he considers 
3-inch onions to be the minimum for jumbos, with enough tolerance 
to take care of the few undersized misshapen onions which stick in the 
3-inch screen. 

Considering now the sizes of the onions as reported by the Federal 
inspector at shipping point, the certificate on car FGEX 16222 reads: 


“Onions generally range from 214 to 4, mostly 234 to 314 inches 
in diameter.” 


The certificate on car PFE 43104 reads: 


“Onions generally range from 21% to 414, mostly 234 to 334 inches 
in diameter.” 


It is obvious that these were not jumbo size onions under either 
party’s definition of the term. By Mr. Covert’s own testimony, jumbo 
onions must be “mostly 3 inches or larger.” The inspection reports 
show the onions in these cars to be only “mostly 234 inches” or larger. 

It is concluded that complainant has failed to sustain the burden 
of proving that cars FGEX 16222 and PFE 43104 contained “jumbo” 
onions as contracted for. Accordingly, respondent’s rejection of the 
two cars was not without reasonable cause. 

To summarize: Complainant should be awarded eelecvillals in the 
amount of $924.61, with interest, on car FGEX 34761, but no violation 
of the act and no thesia for an awaed in connection with cars FGEX 
16222 and PFE 43104 has been established. The facts and circum- 
stances should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $924.61, with interest thereon at 5 percent 
per annum from July 1, 1946, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2098) 


R. A. Kiorz & Company v. H. W. Lay & Company, Inc. PACA Doe. 
No. 4821. Decided May 10, 1949. 


Failure To Pay Balance of Purchase Price—Evidence—Commodity Within 
Permissible Tolerance 


Where respondent alleged that the potatoes purchased from complainant on 
basis of 85 percent U. S. No. 1 delivered were not of grade warranted and 
respondent deducted from the purchase price the alleged value of potatoes 
lost in reconditioning the shipment 30 days later, held, in an action by com- 
plainant for the balance of the price, that the evidence indicates the per- 
centage of freezing injury was within the tolerance allowed by the grade and 
the loss sustained by respondent resulted from its failure to sort the potatoes 
and, therefore, complainant is entitled to an award of reparation for the 
balance of the price.* 


Warranties—Warranty in Derogation of Terms of Contract Not Implied 


Where respondent purchased potatoes on basis 85 percent U. S. No. 1 delivered 
and contends there was an implied warranty that the potatoes would be suit- 
able for making potato chips which was breached because the potatoes had 
been frozen, held, that the potatoes delivered had freezing injury within the 
tolerance allowed by the grade and no warranty may be implied in deroga- 
tion of the terms of the contract.* 


Messrs. Bryan, Carter & Ansley, of Atlanta, Georgia, for complainant. Messrs. 
Smith, Kilpatrick, Cody, Rogers & McClatchey, of Atlanta, Georgia, for 
respondent. Mr. William J. Foster, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
A formal complaint was filed by complainant on July 11, 1947. 
Therein, it is alleged that complainant sold to respondent a carload of 
Irish Cobbler potatoes grading 85-90 percent U. S. No. 1, Size A, at 
an agreed delivered price of $1,415, less freight charges of $401.65, or 








*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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a net sum of $1,013.35; that the potatoes were delivered in accordance 
with the contract to respondent; and that respondent failed to pay 
the purchase price. A copy of the formal complaint and a copy of 
the report of investigation made by the Department were served upon 
respondent on August 26, 1947. A copy of the report of investigation 
was served upon complainant on August 25, 1947. 

The answer of respondent, received on September 10, 1947, admits 
the terms of the contract as alleged by complainant. Respondent 
alleges that large quantities of the potatoes delivered had been frozen 
prior to shipment and contained various degrees of rot; that the pota- 
toes were not U. S. No. 1 as ordered; and that complainant violated an 
implied warranty that the product would be reasonably suited for the 
use intended because complainant knew the potatoes were purchased by 
respondent to be manufactured into potato chips and knew that frozen 
potatoes could not be used for such purpose. It is alleged further 
that respondent informed complainant of the frozen condition of the 
potatoes and requested disposition elsewhere; that complainant re- 
fused to handle the potatoes, so respondent disposed of them as best it 
could; and that respondent paid $559.29 for reconditioning, handling, 
storage, and other charges. Respondent admits liability for the con- 
tract price less $559.29, or $454.06. 

On October 21, 1947, a supplemental report of investigation was 
prepared by the Department and served on the parties. It appears 
from this report that, at the suggestion of the Department, a check for 
the undisputed amount of $454.06 was forwarded by respondent and 
transmitted to and received by complainant. As a result of the fore- 
going, the amount in dispute is $559.29. 

At the request of respondent an oral hearing was held at Atlanta, 
Georgia, on April 5, 1948. The parties were represented by counsel 
and a number of witnesses appeared and testified. 


FINDINGS OF FACT 


1. Complainant is a partnership, composed of R. A. Klotz and W. L. 
Rader, doing business as R. A. Klotz & Company, 216 South Water 
Market, Chicago, Illinois. 

2. Respondent, H. W. Lay & Company, Inc., is a corporation, having 
its office at 173 Boulevard, N. E., Atlanta, Georgia, and a number of 
manufacturing plants, including one at Memphis, Tennessee. At the 
time of the transaction involved herein, respondent was licensed under 
the act. 

8. On or about March 15, 1947, complainant contracted to sell to 
respondent a carload of Irish Cobbler potatoes, Size A, grading 85 
percent U. S. No. 1 or better, at $2.83 per hundred-pound sack, deliv- 
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ered to respondent at Shelby Warehouse #5, Frisco Delivery, Mem- 
phis, Tennessee. The contract was negotiated by Atlantic Commission 
Company, a brokerage firm. 

4. On March 13, 1947, car PFE 74743 containing 500 sacks of 
potatoes was shipped from Merrifield, North Dakota. A Federal in- 
spection was made prior to shipment. The inspection certificate notes 
grade defects averaging approximately 13 percent, chiefly bruises and 
cuts, and an average of 1 percent soft rot. The grade certified was 
“U. S. Commercial, Size A, Average approximately 85% U. S. No. 
1 Quality.” 

5. Complainant forwarded an invoice to respondent showing the 
total delivered price of $1,415, less freight charges of $401.65, or a net 
sum payable by respondent of $1,013.35. 

6. The shipment arrived at Memphis, Tennessee, on or about March 
21,1947. A Federal inspection was made March 25. The certificate 
states as to grade “Stock fails to grade U. S. No. 1 due to excessive 
defects, but grades U. S. Commercial, approximately 85% U. S. No. 
1 quality.” 

7. Respondent received the potatoes and paid to complainant $454.06. 
The balance of the purchase price due and owing complainant is 
$559.29. 

8. The formal complaint was filed July 11, 1947, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The contract here involved was for a carload of Irish Cobbler 
potatoes, Size A, grading 85 percent U. S. No. 1 or better, delivered 
at Memphis, Tennessee. The sale of produce by grade on a delivered 
basis, in the absence of any agreement to the contrary, means that 
the seller assumes all risks of loss and damage in transit not caused 
by the buyer and the produce must meet all the requirements of the 
grade at the time of delivery at the destination named in the contract. 
Complainant contends that the potatoes delivered were of the grade 
specified. Respondent contends that many of the potatoes had been 
frozen and were not of the grade specified. Respondent also contends 
that the potatoes were purchased for making into potato chips, of 
which fact complainant was aware, and that there was an implied 
warranty that the potatoes would be suitable for making potato chips. 
Respondent asserts that this warranty was breached. 

The first question is whether the potatoes were 85 percent U. S. No. 
1 at the time of delivery at Memphis. The evidence shows that the 
shipment arrived at Memphis on March 21, 1947, and unloading was 
begun by the Shelby Warehouse on March 25. After 100 to 125 sacks 
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had been placed in the warehouse, a Federal inspection was requested 
and made. This inspection was “restricted to one stack nearest doors 
each end of car, upper two layers of remainder of load, and stock in 
warehouse.” The potatoes were certified as “approximately 85% 
U. S. No. 1 quality.” The certificate states, in part, as follows: 


“Quality: Well matured, fairly well to well shaped, generally slightly dirty. 
Average approximately 14% total defects of U. S. No. 1, mostly bruises and 
cuts, and including 3% damage by hollowheart. Defects of U. S. No. 2 grade 
within tolerance. 

“Condition: Generally firm, in 60% of samples none, 30% show less than 1 
to 2%, 10% of samples 3%, average 1% Slimy Soft Rot in various stages, mostly 
following freezing injury, so scattered through sacks as to indicate freezing 
could not have occurred in this car.” 


At the oral hearing, respondent introduced in evidence an inspec- 
tion report made by the Western Weighing and Inspection Bureau 
dated April 2, 1947. This report states that the unloading of car 
PFE 74743 was completed on March 31, 1947; that in 111 sacks about 
2 percent of the potatoes were affected by Slimy Soft Rot following 
field freezing injury; and that in 55 sacks 3 to 6 pounds per sack 
were affected by transit freezing injury. 

Mr. J. E. Broaddus, manager of respondent’s plant at Memphis, 
testified that he inspected the potatoes during the process of un- 
loading and he noted the potatoes had been frozen, were beginning 
to thaw, and some sacks were wet. The witness stated that 20 days 
or more after the potatoes had been unloaded into the warehouse, 
they were removed to respondent’s plant and the rot was worse. 
There was testimony to the effect that it is necessary to store 
potatoes to be used in the manufacture of potato chips for two or 
three weeks to allow a decrease in the sugar which accumulates in 
potatoes at low temperatures. Broaddus testified further that the 
potatoes were reconditioned and the spoilage from rot was 50 percent 
in 111 sacks, 15 percent in 334 sacks, and the 55 sacks with transit 
freezing were abandoned to the carrier. 

From the foregoing evidence, it is our opinion that the potatoes 
were in substantial, if not actual, compliance with the grade require- 
ments for 85 percent U. S. No. 1 on or about March 21, 1947. The 
U. S. Standards for potatoes, effective June 1, 1942, allow a tolerance 
of 1 percent in all grades for potatoes affected by soft rot or wet 
breakdown. At least one defective specimen is permitted in each sack. 
The percentage of soft rot in the potatoes under consideration averaged 
1 percent both at time of shipment and at the time of Federal inspec- 
tion at destination 12 days later. While the Federal inspection at 
destination was restricted, in scope, it appears to have covered a sub- 

84,2500—49-—6 
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stantial portion of the shipment. Compared with these facts is the 
testimony of respondent’s witnese as to the condition of the potatoes 20 
or 30 days later. According to this testimony, potatoes which have 
been injured by being subjected to low temperatures will break down 
5 to 10 days later depending on the prevailing temperature. It was 
also testified that if sacks of potatoes containing some potatoes af- 
fected by soft rot are not sorted, the soft rot will spread to the sur- 
rounding potatoes in a short period of time. The evidence, therefore, 
indicates that the alleged loss sustained by respondent arose from the 
failure to sort the potatoes and eliminate those affected by soft rot; not 
that the potatoes were more seriously affected by breezing injury than 
was discernible by the Federal inspector on March 25, 1947. It is 
concluded that respondent has failed to sustain the burden of showing 
that the potatoes were not of the grade specified in the contract on or 
about March 21, 1947. 

Respondent takes the position that there was an implied warranty 
that the potatoes would be suitable for making potato chips which was 
breached because of freezing injury. No warranty may be implied 
which is in derogation of the express terms of a contract. The grade 
specified in the contract allows a tolerance for soft rot and wet break- 
down. The only proper question here is whether the freezing injury 
was in excess of the allowable tolerance at the time of delivery. It is } 
disposed of in our discussion above. 

The failure of respondent to pay complainant the full amount of 
the purchase price of the carload of potatoes was in violation of sec- 
tion 2 of the act. Reparation should be awarded complainant for 
the unpaid amount, or $559.29, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $559.29, with interest thereon at the 
rate of 5 percent per annum from April 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2099) 


W. T. Grieves & Co. v. L. R. Hesser Co. PACA Doc. No. 5115. De- 
cided May 10, 1949. 


Failure to Pay Purchase Price—Default 


Where respondent purchased from complainant cucumbers, wax beans, and water- 
melons and respondent accepted delivery of the produce but has failed to 
pay any part of the purchase price, and where respondent failed to file an 
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answer to the complaint which failure to answer constitutes an admission of 
the facts alleged in the complaint, held, complainant is entitled to an award 
in the amount of the purchase price.* 


W. T. Grieves & Co., of Baltimore, Maryland, complainant pro se. Mr. E. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a ez seq.). 
A formal complaint was filed March 14, 1949, alleging failure on thé 
part of respondent to pay the purchase price for 20 bushel baskets of 
cucumbers, 214 bushel baskets of wax beans and 375 watermelons 
bought from the complainant on or about August 19, 1948, and 450 
watermelons bought from the complainant on or about August 24, 1948. 
A copy of the report of investigation was served upon complainant 
March 19, 1949. A copy of the report of investigation and the formal 
complaint were served upon the respondent March 21, 1949. 

At the time of service of the complaint, the respondent was notified 
in writing that an answer should be filed within 20 days thereafter 
and that in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute an admission of the facts 
alleged in the complaint. The respondent has failed to file an answer 
and this proceeding is being disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is an individual, William Olyn Grieves, trading as 
W. T. Grieves & Co., whose address is 62 Market Place, Baltimore, 
Maryland. 

2. Respondent is an individual, L. R. Hesser, trading as L. R. 
Hesser Co., whose address is 1006 11th Avenue, Altoona, Pennsylvania. 
At the time of the transactions complained of herein, respondent was 
not licensed under the act, but was subject to license. Respondent 
obtained a license on December 28, 1948, and in connection therewith 
paid $15.83 arrearage. 

3. On or about August 19, 1948, in the course of interstate com- 
merce, complainant contracted to sell to respondent 20 bushel baskets 
of cucumbers, 214 bushel baskets of wax beans and 375 watermelons 
at the agreed price of $221.25, f. o. b. Baltimore, Maryland. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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4. On or about August 24, 1948, complainant contracted to sell to 
respondent 450 watermelons at the agreed price of $180.00, f. o. b. 
Baltimore, Maryland. 

5. Respondent accepted delivery of the cucumbers, wax beans, and 
watermelons at Baltimore, Maryland, and thereafter transported them 
in interstate commerce to Altoona, Pennsylvania. 

6. Respondent has paid to complainant no part of the $401.25 agreed 
purchase price. 

7. Formal complaint was filed March 14, 1949, which was within 
nine months after the cause of action accrued. 


* CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint, as pro- 
vided for in the rules of practice (7 CFR 1945 Supp. 47.8 (c)). 

The facts thus admitted are that the respondent purchased from 
the complainant cucumbers, wax beans, and watermelons at the agreed 
price of $401.25; that respondent accepted delivery of the produce; 
and that respondent has failed to pay any part of the purchase price. 
The report of investigation contains a copy of a letter signed by 
respondent, dated October 28, 1948, from which it appears that finan- 
cial difficulty was respondent’s only reason for failure to pay. The 
failure of the respondent to pay complainant the purchase price of 
the shipments in question is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $401.25, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $401.25, with interest thereon at the rate 
of 5 percent per annum from September 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2100) 


PACA Doc. No. 4785.* Decided May 11, 1949. 


Dismissal—Lack of Proof Seller Failed to Deliver in Accordance With Contract 
Terms—Custom and Usage—Custom of Trade in Shipping Jonathan 
Apples—F. O. B. Sale—Failure to Establish Right to Recover Part of 
Purchase Price 

Where complainant-buyer sought to recover a portion of the purchase price paid 

to respondent-seller for certain f. 0. b. shipments of Jonathan apples because 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—EKd. 
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the apples arrived at destination showing excessive decay, and the record 
shows that the method of shipment selected by complainant for the apples in 
question was “Carriers Protective Service,” but expert testimony introduced 
by respondent was to the effect that Jonathan apples are a delicate variety 
and that it is the custom of the trade to ship Jonathans under standard 
refrigeration, it is held, that complainant has failed to show that the apples 
travelled under normal transportation service and conditions and has failed 
to establish any right to a refund of any part of the purchase price to respond- 
ent for the apples, and, therefore, the complaint should be dismissed.** 


Suitable Shipping Condition Rule Inapplicable Where Normal Transportation 
Service and Conditions Not Shown—F. O. B. Sale—Failure to Show Breach 
of Contract 

Where complainant-buyer charged respondent-seller with failure to deliver f. 0. b. 

shipments of Jonathan apples in accordance with contract specifications when 
Federal inspections at destination showed excessive decay in the apples, on 
the theory that the apples were not in suitable shipping condition, and the 
evidence indicates that the Jonathan apples should have been shipped under 
refrigeration instead of “Carriers Protective Service” selected by complainant, 
it is held, that before complainant can impose liability upon respondent for 
lack of suitable shipping condition, normal transportation service and con- 
ditions must be shown, and since complainant has failed to show that the 
apples in controversy moved under normal transportation service and condi- 
tions, the suitable shipping condition rule does not apply and it follows that 
complainant has failed to show that respondent breached the contract.** 

r. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. J. S. Applegate, of 
Halverson & Applegate, of Yakima, Washington, for respondent. Mr. Harry 
J. DeFrancq, Presiding Officer. 


Decision of Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
in which complainant-buyer alleges failure on the part of respondent- 
seller to deliver in accordance with contract specifications certain ap- 
ples shipped in November and December 1946. The formal complaint 
was filed on March 19, 1947, and a copy thereof, together with a copy 
of the Department’s report of investigation, was served upon respond- 
ent by registered mail on May 13,1947. In the same manner, a copy of 
the report of investigation was served upon complainant’s representa- 
tive on May 10, 1947. Respondent filed an answer to the complaint on 
June 2, 1947, and requested an oral hearing. 

Complainant alleges in effect that on or about November 22, 1946, 
respondent contracted to sell and complainant agreed to purchase two 
cars of combination extra fancy and fancy Jonathan apples of certain 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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sizes, at the unit price of $2.85 per box, f.o.b. shipping point, * * * 


but my mutual agreement, one car was later cancelled; that the apples 
here involved (being 798 boxes combination extra fancy and fancy 
Jonathans) were shipped in car FGE 35163 from * * * on No- 
vember 26, 1946; and that complainant received from respondent an 
invoice covering the shipment in the total amount of $2,274.30, which 
was duly and promptly paid to the respondent. Complainant alleges 
that the shipment arrived at Chicago, the ultimate destination, with- 
out any undue or abnormal delay ; that the condition of the apples con- 
tained in car FGE 35163, upon arrival, was found to be “not respon- 
sive to the contract as made ;” that after several exchanges of telegrams 
with respondent the fruit was sold on December 11, 1946, at auction, for 
the net amount of $963.43. Complainant alleges further that the 
apples in question contained a latent defect and did not meet the implied 
warranty of quality. 

Complainant also alleges that on November 29, 1946, respondent sold 
to complainant 200 boxes of combination extra fancy and fancy Jona- 
than apples, size 163’s and larger, at $2.90 per box f. o. b. shipping 
point, shipment to be made from the * * * that these apples were 
shipped on December 4, 1946,to * * * in car PFE 51375, along 
with other apples purchased at the same time by complainant from 
respondent; that respondent furnished complainant with an invoice 
covering the entire shipment in the amount of $2,515.90, which com- 
plainant duly and promptly paid. Complainant alleges further, in 
effect, that car PFE 51375 arrived at destination on December 12, 1946; 
that complainant received a complaint from the consignee on Decem- 
ber 14 as to the condition of the Jonathan apples contained in said 
shipment; that repeated efforts were made to secure an inspection but 
that Federal inspectors were not available at * * * and that in- 
spection was made by Government inspectors on December 17, 1946, 
and a further inspection on December 18 by a Government inspector 
sent from * * *, Complainant alleges that the 200 boxes of Jon- 
athans “as received at * * *” were not responsive to the contract; 
that they contained a latent defect and did not meet the implied war- 
ranty of quality. Complainant claims that it suffered damages in con- 
nection with the Jonathans shipped in car PFE 51375 amounting to 
$446, and that this sum added to $1,310.87, damage sustained on the 
apples in car FGE 35163, makes a total of $1,756.87 damages due to 
complainant from the respondent. 

Respondent, in its answer, admits the purchases and sales as alleged. 
Respondent also admits that it has been paid in full by complainant for 
both shipments of apples in question. Respondent alleges by way of 
defense that the shipping point inspections showed the apples in both 
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cars complied with the contract requirements; that the apples were in 
suitable shipping condition; and that the first car, FGE 35163, was 
diverted by complainant from * * * the destination named in the 
contract, to * * * without respondent’s knowledge or consent. 
Respondent contends that by having “extended the point of destina- 
tion” to * * * complainant materially altered the terms and pro- 
visions of the contract. Respondent says further that it was not noti- 
fied of complainant’s dissatisfaction with the apples shipped in car 
FGE 35163 until two days after the shipment arrived in * * *and 
that respondent was not notified of any complaint regarding the condi- 
tion of the Jonathan apples in car PFE 51375 until four days after 
arrival at destination. Respondent affirmatively alleges that it deliv- 
ered the apples in question to complainant at shipping point in accord- 
ance with the contract, in cars under Carriers Protective Service by the 
express direction of complainant; that if deterioration of the apples 
occurred in transit it resulted from the method of shipment selected 
by complainant; and that had said apples been shipped under standard 
refrigeration deterioration would not have occurred. 

An oral hearing was held at * * * on June 15, 1948, at which 
both parties were represented by counsel. 


FINDINGS OF FACT 


1. Complainant, * * *, is a corporation whose business ad- 


’ 
ma * %, 

2. Respondent is a partnership composed of * * * and 
* * *, doing business as * * *, whose address is * * *, 
At the time of the transactions involved in this proceeding, respondent 
was licensed under the act. 

3. On November 27, 1946, respondent sold to complainant one car- 
load of combination extra fancy and fancy Jonathan apples, size 
163’s and larger, not over 25 percent 113’s and larger, at $2.85 per 
box, f. 0. b. shipping point, * * *, for a total price of $2,274.30, 
which amount was paid by complainant to respondent. 

4. Respondent shipped on November 26, 1946, from * * *, in 
car FGE 35163 under Carriers Protective Service in accordance with 
complainant’s instructions, 798 boxes of Jonathan apples, billed to 
* * *, Federal-Stateof * * * inspection at point of shipment 
on November 26 certified the apples in this car as being “Washington 
Combination Extra Fancy and Fancy” grade, and as to condition, 
“mostly firm, some firm ripe. No decay.” 

5. On November 27, 1946, complainant diverted car FGE 35163 to 
* * *, to the same consignee, * * *. The shipment arrived in 
* * * and was made available to consignee on the afternoon of 





574 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 8A.D. 


December 5, 1946. A limited Federal inspection was made of the 
apples in this car at 11 a. m., December 6, 1946, which showed the 
condition of the fruit to be, “Generally ripe, decay ranges from 2 to 
14%, average approximately 9%. Decay is Blue Mold Rot in various 
stages, mostly advanced. In most samples from 4 to 15%, some none, 
average 9% soft scald. From 2 to 10%, average 6% damage by 
bruises.” 

6. Respondent was notified by telegram on December 6, 1946, that 
complainant’s customer was rejecting the shipment of apples on ac- 
count of condition and respondent was requested to make other dis- 
position. Respondent refused to make other disposition and com- 
plainant sold the apples at auction on December 11, 1946, for the 
gross sum of $1,558.95. 

7. On November 29, 1946, respondent sold to complainant, among 
other varieties, 200 boxes of combination extra fancy and fancy Jona- 
than apples, size 163’s and larger, at $2.90 per box, f. o. b. shipping 
point. These Jonathan apples, and the other varieties, were shipped 
in car PFE 51375 from * * *, on December 4, 1946,to * * *%, 
and complainant paid to respondent the total invoice price of $2,515.90 
covering the shipment, including the Jonathans. 

8. Federal-State of * * * inspection of the apples in car PFE 
51375 at shipping point on December 4, 1946, showed the Jonathan 
apples to be mostly firm, some firm ripe; no decay. 

9. Car PFE 51875 arrived at * * * on December 12, 1946. Com- 
plainant notified respondent on December 16, 1946, that the Jonathan 
apples showed considerable decay on arrival. A Federal inspection 
restricted to the Jonathan apples in car PFE 51375 was made at 
2:40 p. m. on December 17, 1946, and showed that, “Stock is firm to 
firm ripe, mostly firm. Range from 25 to 40%, average approximately 
35% damaged by scald, about 14 of which also shows soft decay.” 
A further Federal inspection of the Jonathans the following day, 
December 18, at 9 a. m., after the apples were unloaded and placed in 
consignee’s cooling room, showed “From 12 to 25% decay, average 
approximately 20% Blue Mold Rot, mostly in early, many in advanced 
stages and mostly following soft scald, many following skin breaks. 
From 4 to 20%, average approximately 12% soft scald; from 10 to 
20%, average 14% scattered through pack damaged by bruising, re- 
mainder firm to firm ripe.” 

10. The 200 boxes of Jonathan apples shipped in car PFE 51375 
weresoldat * * * fornet proceeds of $134 to complainant. 

11. The formal complaint was filed on March 19, 1947, which was 
within nine months after the alleged cause of action accrued. 
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CONCLUSIONS 


The entire controversy here centers around whether the two ship- 
ments of Jonathan apples were in suitable shipping condition, as 
warranted by respondent under the f. 0. b. contract. Complainant 
alleges that the apples contained a latent defect, that they were not 
responsive to the contract, and did not meet the warranty of quality. 
The respondent denies these allegations and the burden, of course, 
is upon the complainant to prove the truth of the allegations con- 
tained in its complaint. 

The method of shipment chosen by complainant was “Carriers 
Protective Service,” which contemplates heating of the cars when the 
temperature outside reaches a low of about 10° above zero, and open- 
ing of the vents when it is above 32° and closing the vents when below 
82° F. Under this type of service the cars are not refrigerated. The 
cars were subjected to temperature fluctuations while enroute, at times 
passing through temperatures up to 58°, and there was no icing of 
the cars in transit at any time. 

Respondent called several witnesses who testified, after being quali- 
fied as experts, as to the delicate nature of Jonathan apples. Witness 
* * * stated that Jonathan apples shipped at the time of year 
that the apples in question were shipped “should have every protection 
possible.” * * * stated under cross-examination that scald “will 
come more in the Jonathan than any other” apple “* * * but ship- 
ping Jonathans ‘Carriers Protective Service’ in a tight car, a stag- 
nated car, you are asking for it.” * * * stated that there was no 
question in his mind that the Jonathan apples involved in this pro- 
ceeding should have been shipped under ice, under the conditions and 
temperatures that prevailed at that time, and that shipping them 
“under Carriers Protective Service at that stage (maturity) of the 
Jonathans, I can’t see how anyone could expect them to arrive in a 
suitable condition or anywhere near F. O. B. condition at the time of 
loading.” 

Witness * * * testified that fluctuating temperatures are ex- 
tremely dangerous to Jonathans, and that in his opinion the apples 
here involved should have been shipped under ice. He stated that 
“unless we had a very severe cold snap over the nation which would 
make it very dangerous to ship Jonathans under ice, the custom (of 
the trade) is to ship them under standard refrigeration.” 

It was developed from the testimony of the expert witnesses at 
the hearing that the Jonathan apple is the earliest major variety in 
the * * * and that it is normally picked in late September or 
early October; that the normal consumption period for the Jonathan 
apple is the months of October and November; and that they require 
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particular care in late shipment. Each of the expert witnesses testi- 
fied that in his opinion the deterioration of the Jonathan apples in 
question, as shown by inspections made at destination, was not abor- 
mal and was to be expected in view of shipment under Carriers 
Protective Service instead of under refrigeration. 

It appears from the record that there were approximately 2,500 
boxes of Jonathan apples from the same lot, about 1,000 of them 
being involved in this proceeding. The remaining 1,500 boxes were 
sold and shipped by respondent under standard refrigeration, trav- 
elling over approximately three-fourths of the same route taken by 
the apples here involved, and all of the other Jonathans were accepted 
without complaint upon arrival. 

It is obvious from the evidence adduced at the hearing that Jonathan 
apples are a delicate variety, adversely affected by sudden changes 
in temperature and susceptible to soft scald and Blue Mold Rot. Com- 
plainant has introduced no evidence to prove that the Jonathan apples 
involved contained a latent defect at the time of shipment. Before 
complainant can impose liability upon the respondent on the theory 
of lack of suitable shipping condition, normal transportation service 
and conditions must be shown. Not only has complainant failed to 
show that the apples travelled under normal transportation service 
and conditions, but respondent has introduced expert evidence to 
show that the method of shipment selected by complainant and under 
which the apples were transported was not normal. Three disin- 
terested witnesses testified that the custom was to ship Jonathan apples 
under standard refrigeration, particularly in late shipments such as 
we have here. Due to complainant’s failure to show that the ship- 
ments in controversy moved under normal transportation service and 
conditions, it must be concluded that the suitable shipping condition 
rule does not apply. It follows that complainant has failed to show 
that the respondent breached the contract and, therefore, has failed to 
establish any right to a refund of any part of the purchase price 
paid for the apples. It is concluded that the complaint should be 
dismissed. 

ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(A. D. 2101) 


Market Propuce Distrisutring Company v. S. C. VANDENBURG. 
PACA Doc. No. 5015. Decided May 12, 1949. 


Failure to Deliver Commodity in Accordance With Contract Terms—Damages 


Where seller contracted to ship a carload of Rome apples the last of the week 
but failed to do so and offered to substitute a carload of Rome, Staymen 
and Delicious apples, and the purchaser did not accept the substitute car- 
load, held, that the failure of seller to deliver the commodity in accordance 
with the contract terms entitles complainant to an award of reparation in 
the amount of the difference between the replacement purchase price and 
the contract price of the commodity.* 

Market Produce Distributing Company, of Oklahoma City, Oklahoma, com- 
plainant pro se. Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent. 
Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seq.). 
In its formal complaint filed May 17, 1948, complainant alleges that 
it contracted on or about November 13, 1947, to purchase from re- 
spondent a carload of combination Extra Fancy and Fancy, 24% 
inches up, Rome apples for $1,155, f. o. b. Council, Idaho, shipment 
to be made the last of the week; that respondent failed to ship the 
apples as agreed in the contract ; and that complainant made a replace- 
ment purchase of a carload of Rome apples elsewhere, thereby in- 
curring a loss of $283.80. 

In its answer filed August 27, 1948, respondent acknowledges the 
contract but states that shipment was delayed due to circumstances 
beyond his control. Respondent alleges that he had difficulty in 
loading the car; that the weather was bad; that the loader left the 
car door open which caused the apples to freeze; that it was necessary 
to reload the car; and that respondent offered to substitute another 
carload containing 445 bushels of Rome apples, the rest Staymens and 
Delicious, but that complainant refused to accept the car. 

Copy of the formal complaint and a copy of the report of in- 
vestigation was served upon respondent July 19, 1948. On the same 
date a copy of the report of investigation was served upon the com- 
plainant. Since the amount involved does not exceed $500 the issue 
is being decided under the shortened procedure provided for in sec- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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tion 47.20 of the amended rules of practice. ‘The complainant filed 
an opening statement of facts and a statement in reply. The re- 
spondent filed an answering statement of facts. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Hortense Goldman, 
H. K. Goldman, and Jack Hill, doing business as Market Produce 
Distributing Company, whose address is 301 South Ellison Street, 
Oklahoma City, Oklahoma. 

2. Respondent is an individual, S. C. Vandenburg, whose address 
is Boise, Idaho. At the time of the transaction complained of herein, 
respondent was licensed under the act. 

8. On or about November 13, 1947, respondent contracted to sell 
to complainant a carload of Extra Fancy and Fancy, 21% inches and 
up, 75% or better Extra Fancy color, Rome Beauty apples at the 
agreed price of $1,155, f. o. b. Council, Idaho, shipment to be made 
the last of the week. 

4, Respondent failed to make shipment the last of the week, as 
agreed, and complainant requested shipment on November 17, 1947, 
without fail. 

5. Respondent failed to make shipment on November 17, 1947, but 
on November 19, 1947, offered to substitute another carload consisting 
of 445 bushels of Rome, 90 bushels of Staymen, and 125 bushels of 
Delicious apples, which offer was refused by complainant. 

6. The complainant secured quotations from several shippers on 
Rome apples and on or about November 20, 1947, purchased a carload, 
consisting of 660 bushels, of Colorado Rome apples from Lee A. 
Blakley, Denver, Colorado, at a price $283.80 in excess of the price 
that would have been paid for the carload purchased from respondent. 

7. No payment has been made by respondent to complainant on ac- 
count of the contract stated in Finding of Fact No. 3. 

8. Formal complaint was filed May 17, 1948, which was within nine 
months after the cause of action accrued. 


CONCLUSIONS 


The record in this proceeding discloses the respondent contracted 
to ship a carload of Rome apples, f. o. b. Council, Idaho, to complain- 
ant at Oklahoma City, Oklahoma. The offer to purchase was made 
Thursday, November 13, 1947, and the respondent confirmed by wire 
on the following day with the notation that shipment would be made 
the last of the week. The respondent’s answer confirms these facts. 
The regulations for the enforcement of the Perishable Agricultural 
Commodities Act of 1930 (7 CFR 46.24 (g)) states: 
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“(g) ‘Shipment last of week’ or ‘Shipment latter part of week’ means that the 

produce referred to shall be under billing by the transportation company in 
time to move on a transportation facility scheduled to leave on Friday or Saturday 
of the week specified, * * *” 
The respondent failed to make shipment that week. The complainant 
then insisted that the shipment be made November 17, 1947, “without 
fail” as the apples were intended for the holiday trade. The respond- 
ent failed to make shipment November 17, 1947. The respondent 
claims that due to faulty loading some of the apples were frozen and 
required reloading, and on November 19, 1947, respondent offered 
to substitute a car containing Rome, Staymen and Delicious apples. 
On the same day, this counter proposal was refused by the com- 
plainant and complainant advised the respondent that it was buying 
elsewhere. The complainant purchased 660 bushels of Rome apples 
from a dealer in Colorado on November 20, 1947. 

Before making the replacement purchase, complainant requested 
a broker to secure quotations on the same quality Rome apples as 
purchased from respondent. The broker secured quotations from 
several shippers and informed the complainant of a carload of Rome 
apples being shipped from Denver, Colorado, which were of approxi- 
mately the same quality. It appears that time was a material element 
in this case, making it necessary to purchase from Colorado, inasmuch 
as Idaho apples could not then be delivered in time for the holiday 
trade. All shippers in the Colorado area were asking from $2.20 to 
$2.25 per bushel at that time. 

The contract price per bushel with the respondent was $1.75 f. o. b., 
plus freight charges of 60¢, or a total cost of $2.35 per bushel delivered. 
The replacement cost was $2.20 f. 0. b., plus freight charges of 58¢, 
or a total of $2.78 per bushel delivered. Complainant thus paid 43¢ 
per bushel on 660 bushels, or a total of $283.80, in excess of what 
the car from respondent would have cost. 

The respondent contends that the complainant should have accepted 
the proffered substitute carload; that the replacement carload pur- 
chased was above the market value; and that the replacement car- 
load did not conform with the requirements of the contract. It 
appears, however, that the complainant paid no more than the current 
market price for Rome apples and that, of apples available, the car- 
load purchased was as near the quality of the contract as could be 
obtained in the limited time. The carload which respondent wished to 
substitute did not conform with the requirements of the contract as 
it contained 215 bushels less than the amount of Rome apples stated in 
the contract, together with other varieties which complainant declares 
it could not use. This appears to be a clear case of failure to deliver. 
Although complainant may have waived the respondent’s initial 
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breach of failure to ship the last of the week by requesting shipment 
the following Monday “without fail”, the respondent still failed to 
ship. There do not appear to be any legal reasons for respondent's 
failure to ship the apples. 

The buyer may elect to make a replacement purchase, and may use 
the replacement-purchase price as evidence of market value at the 
time when the produce ought to have been delivered. Dunn-Jarson 
Co. v. S. S. Coachman & Sons 5 A. D. 97 (1946). The loss incurred 
by the purchase of other apples is the proper measure of damages, 
Denunzio Fruit Company v. Associated Distributors 79 F. Supp. 117 
(1948). 

We conclude that the failure of respondent to deliver Rome 
apples in accordance with the contract is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $283.80, with interest, and the facts should be published. 


ORDER 


Within thirty days from the date of this decision respondent shall 
pay the complainant, as reparation, $283.80, with interest thereon 
at the rate of 5 percent per annum from December 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2102) 


Ernest E. Fapiter Company v. Texas VeGETABLE Excuance. PACA 
Doc. No. 4987. Decided May 13, 1949. 


Dismissal—Breach of Warranty—Failure to Prove Damages 


Where complainant failed to prove extent of damage sustained from breach of 
warranty of brand and size of tomatoes, the complaint should be dismissed.* 


Warranty as to Weight—Transit Shrinkage 


In an f. o. b. sale, any warranty regarding weight of lugs of tomatoes applies 
at shipping point and shrinkage of one and one-half pounds per lug during 
unusual length of time in transit and to a point not contemplated is not 
considered abnormal transit shrinkage.* 


Messrs. Jeter & Harhart, of Kansas City, Missouri, for complainant. Texas 
Vegetable Exchange, of Harlingen, Texas, respondent pro se. Mr. John T. 
Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 1946 ed. 499a et seg.), for the recovery of rep- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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aration in the amount of $1000.06, which is alleged to be the loss sus- 
tained as the result of respondent’s failure to deliver to complainant 
a carload of tomatoes in accordance with contract requirements. In- 
formal complaint was made to the Regulatory Division, Fruit and 
Vegetable Branch, on August 21, 1947, and a formal complaint was 
filed on December 22, 1947. A copy of the formal complaint and a 
copy of the report of investigation made by the Regulatory Division 
were served on respondent by registered mail on June 14, 1948. A 
copy of the report of investigation was likewise served on complainant 
on June 12, 1948. 

Respondent filed an answer denying any liability to complainant in 
connection with the transaction involved in this proceeding and re- 
questing dismissal of the complaint. Respondent contends that any 
loss which complainant may have sustained in connection with this 
transaction was occasioned by complainant relaying the shipment in 
transit. 

Oral hearing was waived, and this proceeding is conducted under 
the shortened method of procedure as provided in the rules of prac- 
tice (7 CFR 1945 Supp. § 47.20). The pleadings and exhibits at- 
tached thereto, the depositions and statements submitted by the parties, 
and the report of investigation set forth the various facts and 
contentions. 

FINDINGS OF FACT 

1. Complaint, Ernest E. Fadler Company, is a partnership com- 
posed of Ernest E. Fadler and Frank L. Kenworthy, whose address is 
Produce Exchange Building, Kansas City, Missouri. 

2. Respondent, Texas Vegetable Exchange, is a corporation located 
at Harlingen, Texas. At the time of the transaction involved in this 
proceeding, respondent was licensed under the act. 

3. On or about May 24, 1947, in the course of interstate commerce, re- 
spondent contracted to sell and complainant to purchase the 715 lugs 
of tomatoes then contained in car URT 35035, shipped from Har- 
lingen, Texas, on May 23, 1947, described by respondent as “GoGo 
Brand”, 6 x 7 size, at the agreed price of $2.75 per lug, or $1,966.25 
for the carload, f. o. b. shipping point. 

4. Respondent invoiced complainant for the purchase price, 
$1966.25, which invoice complainant paid. 

5. Car URT 35035 was billed out at Harlingen, Texas, at 3 a. m. 
on May 23, 1947. A Federal-State of Texas inspection of the toma- 
toes in this car, completed at 2:46 a. m. on May 23, 1947, discloses 
that the tomatoes were labelled “GoGo Brand”, and graded U. S. 
No. 1. As to size, the certificate states “Fairly uniform to irregular 
sizing, 6 x 7s Double Wrap arrangements noted.” The car was orig- 
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inally billed to respondent at East St. Louis, Illinois, and was sub- 
sequently diverted to complainant who diverted it first to Burlington, 
Iowa, and then to Philadelphia, Pennsylvania. 

6. A certificate of inspection of the totmatoes in car URT 35035, 
made by the Binney Inspection Service at Philadelphia, Pennsylvania, 
on June 6, 1947, states: 


“GoGo and Bonus brands Texas grown tomatoes. 6 x 6 to 7 x 7 sizes noted, 
Full packs. Stock clean and wrapped. Well formed and smooth. 8 to 16 ave, 
12% defects, chiefly growth cracks and scars. Fairly good color, some pale 
in green stock and occasional ripening yellow. Fairly well sized, few under- 
sized. Some minor blemishes or scars. Firm ripe 0 to 8 ave. 3%. Turning 28 
to 48 ave. 38%. Balance of sound stock mature green.” 


7. A certificate of Federal inspection of the tomatoes in car URT 
35035, made at Philadelphia, Pennsylvania, on June 9, 1947, states: 


“Products inspected and distinguishing marks: TOMATOES (wrapped) in lugs 
labeled ‘Go-Go Tomatoes, Harlingen Vegetable Growers Ass’n, Harlingen, Texas, 
net weight 30 lbs.’ 


Condition of pack: Tight to fairly tight. Ranging from 27 to 30, averaging 
281% lbs. net weight. 

Size: Mostly fairly uniform, some irregular sizing; 5 x 6, 6 x 6 straight and 
6 x 7 double wrap arrangements noted. 

Quality : Well to fairly well formed; smooth to fairly smooth; clean. Aver- 
age 7% grade defects, cuts, scars and puffy. 

Condition: Averaging approximately 40% mature green, 40% turning, 15% 
ripe and firm. 3 to 7% averaging 5% slightly sunken, discolored areas 
occurring over all portions of tomatoes. Decay in most samples from 
6 to 10%, in some none, averaging 6% Late Blight and Macrosporium Rot, 
advanced stages. 

Grade: Now fails to grade U. S. No. 1 only account of decay.” 


8. On June 11, 1947, complainant sent respondent the following tel- 
egram : 

“REFERENCE URT 35035 SELLING BEST ADVANTAGE HOLDING YOU 
RESPONSIBLE ACCOUNT MISMARKED PACKAGES.” 

9. The tomatoes were sold at Philadelphia, Pennsylvania, for net 
proceeds of $966.19, which was paid to complainant. 

10. Formal complaint was filed on December 22, 1947, which was 
within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


The first point in dispute concerns the weight of the 715 lugs of 
tomatoes. Complainant alleges that the “lugs were impliedly war- 
ranted by respondent to be standard ‘pack having a net weight of 30 
pounds per lug and were expressly represented and warranted to be 
of such weight by reason of the statement printed on the labels of 
such lugs.” Respondent admits that allegation. In this connection, 
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complainant refers to the certificate of Federal inspection at destina- 
tion which states that the lugs were found to be “ranging in weight 
from 27 to 30, averaging 2814 pounds net weight.” Complainant 
argues that half of the lugs must have weighed 27 pounds, from which 
it would follow that the other half weighed 30 pounds. That would 
be possible but highly improbable. There could also have been only 
one lug weighing 27 and one lug weighing 30 pounds. This was an 
f. o. b. sale, so any warranty that the lugs would weigh not less than 
30 pounds or that all lugs would be of that weight applied at ship- 
ping point, not at destination. A shrinkage of 114 pounds per lug is 
not considered abnormal for the period of approximately 18 days 
between the shipment of the car in question and the Federal inspection 
at Philadelphia. Allowing this shrinkage, we conclude that the lugs 
averaged 30 pounds net at shipping point and, therefore, met contract 
requirements as to weight. 

With regard to the 6% Late Blight and Macrosporium Rot reported 
in the tomatoes at destination, it is sufficient to say that the warranty 
of suitable shipping condition did not apply beyond East St. Louis, 
Illinois. 

Complainant also contends that respondent breached the contract 
by delivery of brands other than the “GoGo” brand, which respondent 
admits was to have been delivered. The certificate of Federal inspec- 
tion at destination makes no mention of any other brand but the cer- 
tificate of inspection made by the Binney Inspection Service states that 
the commodity inspected was “GoGo and Bonus brands Texas grown 
tomatoes”. It is concluded, therefore, that the car contained some 
lugs which were not branded “GoGo”, but there is no evidence as to 
how many lugs were otherwise labeled. 

Complainant also states that respondent represented the tomatoes 
to be 6 x 7 size, but that the car contained other sizes. The shipping 
point inspector noted only 6 x 7s; the destination inspector noted sizes 
5 x 6,6 x 6 and 6 x 7; the Binney inspector noted sizes 6 x 6 to 7 x 7; 
and the account sale issued by John C. Moritz Company on this car, 
undated, indicates that all 715 lugs were 6 x 7s. In an affidavit filed 
by John C. Moritz, the dealer who sold the tomatoes at Philadelphia, 
he states that the tomatoes “ranged from size 5 x 6to7 x7.” Noone 
has said how many, or that any considerable number of the lugs, were 
other than 6 x 7s, but we conclude that an unknown number of lugs 
of other sizes were included in the car. 

Having found that respondent breached the contract as to brand 
and size, we next consider complainant’s proof as to damages resulting 
from those breaches. The complaint alleges that complainant was 
damaged in the amount of $1,000.06, based on the difference between 
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the contract price and the net returns received. Complainant is not 
entitled to damages on that basis. The proper basis would be the 
difference in the value of the tomatoes delivered and the tomatoes that 
should have been delivered. Complainant has attempted to show this 
difference by the affidavit of John C. Moritz, previously referred to. 
Moritz states: 

“The Philadelphia market at the time I had this carload for sale ranged from 

$2.00 to $3.50 per lug mostly $2.75 to $3.00. If the tomatoes had been as re- 
presented, one brand U. S. 1 grade size 6 x 7, they would have sold for $3.00 
per lug, a total of $2,145.00. Instead, because of the underweight, irregular sizes 
and mixed brands, the tomatoes sold for $2.15 to $2.50, a total of $1,671.30 as 
shown on my account of sales attached to the complaint in the above proceeding 
as Exhibit 6.” 
From this it appears to be Moritz’s opinion that the gross returns 
would have been $473.70 more zf the tomatoes had (1) graded U. S. 
No. 1 on arrival, (2) averaged 30 pounds per lug at destination, (3) 
been uniformly 6 x7 size, and (4) been all of one brand. As to grade, 
this was an f. o. b, sale and the respondent did not warrant that the 
tomatoes would be U. S. No. 1 grade, even at the original destination, 
East St. Louis. In fact, the contract did not call for U. S. No. 1 grade 
at shipping point, although the tomatoes were graded U. S. No. 1 at 
the time of shipment. As to weight of lugs, the average weight of 
2814 pounds net contract requirements, as discussed above. In view 
of the factors upon which Mr. Moritz predicates his opinion as to 
differences in values, even if we were to accept his opinion as con- 
trolling in this case, we would find it impossible to determine how 
much of the loss was attributable to breaches of the contract as to 
size and brand. 

From what has been said, we conclude that respondent breached the 
contract by not delivering tomatoes of the size and in lugs branded as 
required by the contract. Such breaches of the contract were in vio- 
lation of section 2 of the act. Complainant has failed to prove the 
amount of damages, if any, sustained as a result of such violations, so 
no award of reparation should be made. The complaint should be 
dismissed and the facts should be published. 


ORDER 


The complaint is dismissed. 
The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 





PACA DOC. NO. 4929 


(A. D. 2103) 


PACA Doe. No. 4929.* Decided May 16, 1949. 


Denial of Petition for Rehearing, Reargument, and Reconsideration 
Petition denied where the hearing was held after due notice to both parties and 


the order is supported by the evidence admitted at the hearing and the 
principles of law applicable thereto. 


Evidence—Documents Furnished by Complainant to Department Not 
Automatically Part of Hearing Record 


Where certain statements and documents were furnished by complainant to the 
Department at the time of filing the complaint, such evidence did not au- 
tomatically become part of the hearing record. 


Complainant pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR REHEARING, REARGUMENT, AND 
RECONSIDERATION 

In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C., 1946 ed., 499a e¢ seg.), an order was 
issued on April 22, 1949, dismissing the complaint. The order was 
based upon our findings and conclusions that the two shipments of 
bananas delivered by complainant to respondent did not meet con- 
tract requirements and that respondent’s rejection of the bananas was 
not without reasonable cause. On April 26, 1949, complainant ad- 
dressed a letter to Mr. T. C. Curry, Chief, Regulatory Division, Fruit 
and Vegetable Branch of the Department, requesting that the pro- 
ceeding be reopened in order that he might present his evidence in 
person. While not in the form prescribed by the rules of practice, 
we have considered complainant’s request as a petition for rehearing, 
reargument, and reconsideration. 

Complainant’s principal objection is to the fact that certain evidence 
which he submitted to the Department was not considered in making 
the decision. It is true that complainant at the time of filing the com- 
plaint furnished the Department certain statements and exhibits. 
These papers were for the purpose of assisting the administrative 
officers of the Department in determining whether a probable violation 
of the act had occurred and whether the complaint should be accepted. 
Such evidence does not automatically become a part of the hearing 
record, however, for the obvious reason that the other party has had 
no opportunity to object to its admissibility. Where a hearing is held 
in one of these proceedings, the only evidence which automatically 
becomes a part of the hearing record is that contained in the report 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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of investigation, and anything contained in such report may be chal- 
lenged or rebutted by the opposing party. As stated in our previous 
order, complainant did not appear at the hearing, offer evidence by way 
of deposition, or even request that evidence submitted informally to the 
Department be introduced in evidence at the hearing. We might add, 
however, that even had the evidence in question been properly made a 
part of the record, the results in the case would have been no different. 
The hearing having been held after due notice to both parties, we 
find no reason to hold another hearing in order to allow complainant 
to appear and undertake to support the allegations of his complaint. 
The order of April 22, 1949, is supported by the evidence admitted at 
the hearing and the principles of law applicable thereto. The petition 
is hereby dismissed without prior service thereof upon respondent. 
Service hereof shall be made upon the parties. 


(A. D. 2104) 


PACA Doc. No. 4847.* Decided May 20, 1949. 
Effective Date of Prior Order Stayed 


Effectiveness of order of April 22, 1949 is stayed pending action upon petition 
for reconsideration. 


Mr. Gilbert A. Horn, of Chicago, Illinois, for Production and Marketing Admin- 
istration. Mr. David M. Miro, of Detroit, Michigan, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL ORDER 


A copy of the petition for reconsideration filed by respondents 
in this proceeding shall be served upon complainant and an answer 
filed pursuant to section 47.42 (a) and (c) of the rules of practice. 
Of course, by virtue of section 47.42 (a) of the rules of practice, the 
effectiveness of the order of April 22, 1949, is stayed pending action 
upon the petition for reconsideration. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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(A. D. 2105) 
PACA Doc. No, 4958.* Decided May 20, 1949. 


Dismissal—Evidence—Failure to Meet Contract Requirements—Lawful 
Rejection 


Complaint dismissed where the facts show complainant delivered a carload of 
Texas tomatoes which did not grade U. S. No. 1 on arrival at destination 
and, therefore, did not meet contract requirements and consequently re- 
spondent lawfully rejected the shipment.** 

Messrs. Seward R. Moore and Neil A. Riley, of Minneapolis, Minnesota, for 
complainant. Mr. Earle H. Bogardus, of Scotia, New York, for respondent. 
Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
Complainant seeks to recover $1,150.21, which it alleges is the amount 
of damages suffered by reason of respondent’s wrongful rejection 
of a car of tomatoes sold and delivered to respondent. 

The formal complaint was filed on January 8, 1948. A copy of the 
report of investigation was served upon complainant on May 7, 1948. 
A copy of the investigation report and a copy of the formal complaint 
were served upon respondent on May 6, 1948. In its answer filed 
May 25, 1948, respondent alleges that rejection of the shipment was 
justified because the tomatoes failed to meet contract requirements. 
A supplemental report of investigation was made on February 2, 1949, 
and served upon the parties. Since neither party requested an oral 
hearing, the proceeding is handled in accordance with the shortened 
procedure provided by the rules of practice (7 CFR 1945 Supp., 47.20). 
Complainant filed an opening statement, respondent filed an answering 
statement, and submissions by the parties were concluded with the 
filing of complainant’s statement in reply on September 7, 1948. 


FINDINGS OF FACT 


1. Complainant, * * *, is a corporation whose post office address 
} * * * 
is ‘ 

2. Respondent, * * * isa corporation whose post office address 
is * * *, At the time of the transaction herein complained of, 
respondent was licensed under the act. 

LL 
*As explained in Prefatory Note, the identities of the parties are not disclosed.—Kd. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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3. On or about June 12, 1947, in the course of interstate commerce, 
and through negotiations conducted by * * *, a broker located 
at * * * acting as agent for both parties, complainant sold to 
respondent one carload of U. S. No. 1 Texas tomatoes at the agreed 
price of $3.20 per lug, or $2,336, delivered at * * *. 

4. Complainant shipped a carload of Texas tomatoes, in car URTX 
86678, from loading point in the State of * * * to respondent at 
* * * which shipment arrived at * * *, on June 1947. The 
tomatoes failed to grade U. S. No. 1 upon arrival at destination, and 
were rejected by respondent. 

5. The formal complaint was filed in this case on January 8, 1948, 
which was within nine months after the cause of action alleged therein 


accrued. 
CONCLUSIONS 


Complainant alleges that the agreement between the parties called 
for delivery of one carload of U. S. No. 1 Texas tomatoes. In its 
answer, respondent admits this was the requirement. However, in 
later pleadings respondent takes the position that the tomatoes should 
have been U.S. No. 1 “perfect,” for the reason that complainant knew 
that respondent required “perfect” tomatoes in its repackaging busi- 
ness. Complainant denies that it was aware of the purpose for which 
respondent desired the tomatoes and states that at no time did re- 
spondent request that the tomatoes be absolutely perfect or free from 
any defect or blemish, and that the only specification was that they 
grade U. S. No. 1. The broker in this case acted as agent for both 
parties. Complainant has submitted a copy of the broker’s standard 
memorandum of sale dated June 12, 1947, which calls for delivery 
of “One carload U. S. No. 1 Texas tomatoes at $3.20 per lug del’d, 
* * *” We conclude that the delivery of tomatoes meeting this 
specification was all that was required of complainant. 

In a telegram addressed to the Department on June 21, 1947, re- 
spondent stated that the tomatoes tendered for delivery failed to grade 
U.S. No. 1, and that they showed excessive decay and shoulder scars. 
Assuming the position most favorable to respondent, we will consider 
this the reason for respondent’s rejection, rather than respondent’s 
subsequent statements to the effect that the tomatoes were not “per- 
fect.” 

When a sale is made on a delivered basis, the seller assumes all risk 
of loss and damage in transit not caused by the buyer. Accordingly, 
in this case the tomatoes were required to grade U. S. No. 1 when 
delivered at * * *, § 46.24 (p) of the regulations, 7 CFR, Cum. 
Supp., 46.24 (p). 
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The car arrived at * * *, on June 19, 1947, at 10 a.m. The 
evidence is conflicting on the point whether the shipment arrived at 
destination within normal running time, respondent contending it 
arrived two days late. Upon arrival, respondent inspected the ship- 
ment and notified the broker and complainant that the tomatoes failed 
to grade U. S. No. 1. Respondent immediately requested a Govern- 
ment inspection but the Department inspector was unable to make 
the inspection until 9 a. m. on June 21, 1947. 

At the request of the broker the Railroad Perishable Inspection 
Agency made an inspection, restricted to the top layer of the load, of 
the contents of the car at 1:30 p.m. on June 19, 1947. The in- 
spection certificate reads, in part, as follows: “Fair, few only fair 
quality and color. Fairly uniform sizing. Wrapped. Average of 
5% show moderate scars. 14 inch cover bulge. Average 42% turn- 
ing ripe, 41% green, 13% ripe and 4% Bacterial Soft Rot affecting 
green stock.” 

A Federal inspection of the shipment was made at 9:30 a. m. on 
June 21, 1947. United States Department of Agriculture Corrected 
Certificate No. B-133631 covering this inspection states in part as 
follows: 

“Quality—Clean, fairly well to well formed, fairly smooth to smooth. Aver- 
age 5% grade defects chiefly growth cracks and scars, some misshapen. 

Condition.—Decay ranges in most samples from 4 to 12% some none, average 
6% and is Bacterial Soft Rot in advanced stage. Range in most samples from 
4 to 28% some none average approximately 10% show dark discolored scars which 
are slightly sunken, mostly affecting shoulders, some on side. Average ap- 
proximately 14% mature green, 48% turning, 32% ripe and firm. 

Grade.—Now fails to grade U. S. No. 1 only account of decay and high per- 

centage of discolored scars in some samples.” 
The certificate further shows that at the time of inspection one hatch 
cover was open and one plug out at each end of the car, and that the 
bunkers were half full of ice. At the doorway, the bottom layer 
temperature was 43° F. and the top layer temperature 53° F. This 
inspection was restricted to the accessible portion of the produce con- 
sisting of stock in the three upper layers. 

The R. P. I. A. inspection certificate referred to earlier includes 
a remark made by the inspector that he notified the U, S. D. A. in- 
spector on June 21, 1947, that the former was unable to verify the 
percentage of decay found in the U. S. D. A. inspection. 

Comparing the condition of the tomatoes as certified by the 
U. S. D. A. inspector with published United States standards, it is 
seen that the decay found exceeded the tolerance by 1 percent, and the 
percentage of shoulder bruises and scars reported in some lugs was 
considerably in excess of the allowable tolerance. Considering the 
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temperature of the commodity at the time of the Federal inspection, 
it seems to us improbable that the percentage of shoulder scars would 
have increased from 10%, the allowable tolerance, to 28%, the number 
reported in some samples on June 21, during the 2-day lapse between 
the arrival of the car and the time at which Federal inspection was 
made. Although the R. P. I.A. inspection made on the date of arrival 
of the car indicated an average of 5 percent scars and 4% bacterial 
soft rot, we think the Federal inspection made on June 21, 1947, tends 
more strongly to support respondent’s contention that the tomatoes did 
not grade U. S. No. 1 upon arrival. One point to be noted in this 
connection is the fact that the R. P. I. A. inspection was restricted to 
the top layer, while the Federal inspection at * * * covered the 
top three layers. The record also includes a certificate of Federal 
inspectionmadeat * * * onJune 25, which was restricted to the 
top layer and indicates a lower percentage of decay and scars than 
reported at * * *. It is not clear to us why the inspector 
at * * * Jooked at only the top layer. In any event, we consider 
the three-layer inspection at * * * as entitled to greater weight 
as evidence of the condition of the load. Based on the evidence before 
us, we conclude that complainant failed to deliver tomatoes meeting 
the requirements of the contract. Accordingly, the complaint should 


be dismissed. 
ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(A. D. 2106) 


Epwarp Dinatusn & Co. v. D. C. Fiores & Co., Inc. PACA Doc. No. 
5119. Decided May 20, 1949. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant sold potatoes to respondent, and respondent accepted the 
delivery, paid a part of the agreed purchase price, and failed to answer the 
complaint, it is held, that respondent’s failure to answer is deemed an 
admission that the allegations contained in the complaint are true and, 
therefore, reparation should be awarded complainant for the balance of the 
agreed price of the potatoes.* 


Edward Dilatush & Co., of Robbinsville, New Jersey, complainant pro se. Mr. 
B. D. MuWille, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.). 
An informal complaint was filed November 16, 1948, and a formal 
complaint was filed February 14, 1949, alleging failure on the part of 
respondent to pay the agreed purchase price for 350 sacks of potatoes 
bought from complainant on or about September 28, 1948. A copy of 
the report of investigation was served upon the complainant on March 
98,1949. On the same date copies of the report of investigation and 
the formal complaint were served upon the respondent. 

At the time of service of the complaint respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with § 47.8 (c) of the rules of practice, failure to 
file an answer would constitute an admission of the facts alleged in the 
complaint. The respondent has failed to file an answer and this 
proceeding is being disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is an individual, Edward Dilatush, doing business 
as Edward Dilatush & Co., whose address is Robbinsville, New Jersey. 

2. Respondent, D. C. Flores & Co., Inc., is a corporation, whose 
address is 925 Union Avenue, Bronx 59, New York. At the time of 
the transaction complained of herein respondent was licensed under 
the act. 

3. On or about September 28, 1948, complainant contracted to sell 
to respondent, in the course of interstate or foreign commerce, 350 sacks 
of New Jersey, Size B, round white potatoes, Government inspected, 
at $1.35 per sack, delivered Bull Line, Pier 22, Brooklyn, New York. 

4. The potatoes were inspected at the point of shipment and deliv- 
ered in accordance with the contract September 29, 1948. 

5. Respondent accepted the potatoes at destination but paid the 
complainant only $350, leaving a balance due of $122.50. 

6. Formal complaint was filed February 14, 1949, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint as provided 
for in the rules of practice (7 CFR, 1945 Supp. 47.8 (c)). The facts 
thus admitted are that the respondent purchased from the complainant 
350 sacks of potatoes at the agreed price of $1.35 per sack, or a total of 
$472.50; that the complainant delivered the commodity in accordance 
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with the terms of the contract; that the respondent accepted the ship- 
ment; and that the respondent paid $350, leaving a balance due of 
$122.50, no part of which has been paid. From exhibits attached to 
the report of investigation it appears that respondent’s reason for not 
paying the full purchase price was the alleged fact that the potatoes 
arrived in Puerto Rico in poor condition. It should be pointed out, 
however, that this was a sale of produce for delivery at New York, 
and there is no evidence of a warranty that the potatoes would arrive 
in Puerto Rico in good condition. The failure of the respondent to 
pay the full agreed purchase price is in violation of § 2 of the act. 
Complainant should be awarded reparation in the amount of $122.50, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $122.50, with interest thereon at the 
rate of 5 percent per annum from October 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2107) 
PACA Doc. No. 4840.* Decided May 23, 1949. 
Dismissal of Petition for Reconsideration 


Where it appears that the order in question is supported by the evidence and the 
law applicable thereto, complainant’s petition for reconsideration is dis- 
missed without prior service upon respondent.** 


Mr. Alex Marcus, of Scranton, Pennsylvania, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
an order was issued April 13, 1949, awarding reparation to complain- 
ant against respondent in the amount of $188.90. The award was 
based upon our findings and conclusions that the apples sold and 
shipped to complainant by respondent were not in suitable shipping 
condition. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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On April 25, 1949, and within the time prescribed by the rules of 
practice, complainant filed a petition for reconsideration. Complain- 
ant states that it incurred expenses totaling $935.45 for transportation, 
inspection and commission charges, and that it is entitled to this 
amount in addition to the $188.90 award. 

As stated in the order of April 13, 1949, the usual measure of dam- 
ages for a breach of warranty as to quality is the difference between 
the value of the produce actually delivered and the value as warranted. 
Ritter v. Erlich, 152 F. 2d 181 (C. C. A. 2d, 1945). The award to com- 
plainant was made on this basis. To allow complainant to also recover 
all of its expenses would be tantamount to holding that the transaction 
was a consignment, whereas it was in fact a contract to sell. Moreover, 
it does not appear from the evidence that the expenses were incurred 
solely because of the breach of warranty. 

It is concluded that the order of April 13, 1949, is supported by the 
evidence and the law applicable thereto. For this reason, the petition 
is dismissed without making prior service thereof upon respondent. 

The order of April 20, 1949, shall become effective 30 days from the 
date of this order. 

Service of this order shall be made on the parties. 


(A. D. 2108) 


PACA Doc. No. 4884.* Decided May 23, 1949. 


Dismissal— Warranties—Evidence—Burden of Proof as to Breach of 
Warranty—Failure to Sustain Burden of Proof 


Where complainant-buyer alleged that certain prunes purchased by it did not 
meet the specifications of the contract, but failed to submit any evidence to 
prove the truth of its allegation and failed to submit evidence to support its 
claim that the prunes were not of the market value they should have been, 
held, that complainant has failed to sustain the burden resting upon it to 
prove the truth of the allegations of its complaint, and the complaint should 
be dismissed.** 


Contract of Purchase and Sale—Effect of Shipment From Location Other Than 
That Specified in Contract—Substantial Compliance 


Where a contract of purchase and sale called for cars of prunes to be shipped from 
Freewater, Oregon, and the prunes were rejected by the purchaser's custom- 
ers because they were shipped from Walla Walla, Washington, or vicinity, 
and the purchaser sued for loss of profit for this alleged breach of contract on 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Kd. 
**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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the part of the shipper, held, that since the record shows that Walla Walla, 
Washington, is only 10 miles from Freewater, Oregon, shipment from Walla 
Walla is substantial compliance with the contract providing for shipment 
from Freewater, Oregon.** 


Principal and Agent—Right of Undisclosed Principal to Sue for Breach of 
Warranty 


In an action against seller for loss of profits on two cars of prunes purchased 
through complainant’s agent, wherein the respondent-seller denied that it 
sold the prunes to complainant but stated that its contract was with the agent, 
and took the position that because of the agent’s failure to disclose the agency 
relationship or the name of the principal at the time of the sale, the seller 
could not be held liable to complainant-buyer for any loss the latter may 
have sustained by reason of an alleged breach of contract, it is held, that 
as a general rule, a contract not under seal, made in the name of an agent as 
ostensible principal, may be sued on by the real principal at the latter’s 
election.** 


Principal and Agent—Liability of Agent Failing to Disclose His Principal 


Where an agent, who negotiated a contract of purchase and sale on behalf of the 
buyer of two cars of prunes, but failed to disclose the agency relationship 
or the name of his principal, set up as a defense against the purchaser’s action 
for loss of profits when the agent was joined as co-respondent with the seller, 
that he (the agent) operated only within the scope of the authority vested in 
him by his principal, and that the seller knew from previous dealings with the 
agent that all of the latter’s operations were exclusively that of broker, it is 
held: (1) as a general rule, an agent who contracts in his own name for an 
undisclosed principal does not cease to be a party because of his agency; (2) 
as between himself and the other party, such an agent is liable as principal 
to the same extent as if he had not acted for another; (3) having made him- 
self personally liable by making the contract in his own name, the agent may 
enforce the contract even though the principal has renounced it; and (4) 
even if it be known or if the agent disclosed the fact that he is an agent, but 
not the name of the principal, he is personally liable as between himself and 
the other contracting party.** 

Mr. Joseph H. Epstein, of Brooklyn, New York, for complainant. Respondent pro 
se. Other respondent pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1946 ed, 499a et seg.). In the formal 
complaint, filed November 21, 1947, it is alleged that respondent, 
* * * failed to deliver in accordance with contract terms two car- 
loads of prunes purchased by complainant through its agent, respond- 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Kd. 
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ent * * * andshipped in August 1947. Complainant seeks loss of 
profits allegedly sustained as a result of * * * failure to deliver 
prunes that complied with all the terms of the contract. 

Copies of the complaint and of the report of investigation made by 
the Fruit and Vegetable Branch were served by registered mail upon 
both respondents on January 15, 1948. A copy of the report of inves- 
tigation was served upon complainant’s attorney on January 15, 1948. 
Boch respondents filed answers denying liability. The parties waived 
an oral hearing by their failure to request it within the allotted time 
and the issues are determined under the shortened procedure provided 
by the rules of practice. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of * * * and * * * 
doing business under the firm name of * * * whose post office 
address is * * *, 

2. Respondent * * * isacorporation whose addressis * * *. 

3. Respondent * * * isacorporation whoseaddressis * * *, 
At the time of the transaction here involved, both respondents were 
licensed under the act. 

4. On August 16, 1947, complainant purchased from respondent, 
* * * two carloads of U. S. No. 1 Ringfaced Stadelman brand 
Italian prunes, at $1.55 per half-bushel, f.0.b. * * * fora total 
price of $2,690.80, plus $25 brokerage on each car. 

5. The contract was negotiated by respondent * * * who 
acted in the transaction as agent for the complainant. * * * signed 
the confirmation of sale in its own name as buyer, and failed to make 
known to the seller its principal in the transaction. 

6. On the date of the purchase and sale the broker, * * * issued 
its invoices to complainant-purchaser, covering the two carloads of 
prunes. 

7. On August 14, 1947, car PFE 92782, containing 868 half-bushel 
baskets of prunes labelled “Stadelman’s U. S. No. 1 Italian prunes” 
was shipped from * * * or vicinity, to * * *. On August 
15, 1947, car PFE 74328, said to contain 868 half-bushel baskets of 
prunes labelled “Stadelman’s U. S. No. 1 Italian prunes” was shipped 
from * * * or vicinity, to * * *. The latter car, however, 
manifested as 638 half-bushel baskets. 

8. On August 21, 1947, respondent *. 9%. pi tha Ae 
for the account of complainant, the prunes shipped in car PFE 74328 
at $1.90 per half-bushel basket, f. o. b. shipping point, or a total price 
of $1,649.20. Onthesamedate, * * * soldto * * * forthe 





596 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 8A.D. 


account of complainant, the 868 half-bushel baskets of prunes shipped 
in car PFE 92782 at $2 per half-bushel basket, f. 0. b. shipping point, 
or a total price of $1,736. 

9. A Federal inspection of the prunes in car PFE 74328, made at 
* * * on August 22, 1947, showed the condition of the prunes to be 
as follows: “In most samples from 1 to 16%, in many none, average 
approximately 3% Blue Mold Rot in all stages, mostly initial. Re- 
mainder stock generally firm.” Federal inspection of the prunes 
shipped in car PFE 92782 made on August 22, 1947, at * * * 
showed the condition of these prunes to be: “In most samples from 
2 to 20%, in some none, average approximately 8% Blue Mold Rot in 
all stages, mostly early, many advanced. From 1 to 4%, average 2% 
damaged by shriveling. Remainder generally firm.” 

10.* * * and * * * _ refused to accept the prunes upon 
arrival and they were disposed of by respondent, * * * at orig- 
inal invoice prices and without loss. 

11. The formal complaint was filed on November 21, 1947, which 
was within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant contends that the prunes in question failed to meet 
contract specifications for the reason that the kind, quality, and grade 


of the prunes “were inferior to that called for in said contract of pur- 
chase in that they were not prunes shipped from the Stateof * * * 
but the State of * * * and they showed heavy percentage of de- 
cay ;” also that the prunes “were not of the market value that they 
would have been had they been of the kind, grade and quality specified 
in the said contract of purchase.” In its opening statement of facts, 
complainant says that due to the fact that these prunes were shipped 
from * * *, instead of from * * *, as specified in the con- 
tract, * * * and * * * refused to accept them. 

Respondent, * * *, denies that it sold the complainant any 
prunes whatsoever on or about August 16, 1947, but alleges that the 
prunes in controversy were sold to respondent, * * *, “as princi- 
pal with no disclosure... by * * * .. . of agency status on behalf 
of complainant or anyone else. Respondent * * * denies any 
liability and states that respondent * * * “knew from previous 
dealings we have had with them that our entire program of operation 
is that of broker exclusively.” 

* * * takes the position that because * * * failed to dis- 
close complainant’s interest in the transaction and the subsequent re- 
sale of the prunes by * * * for complainant’s account that it 
(* * *) cannot be held liable to complainant for any loss com- 
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plainant may have sustained by reason of any alleged breach of con- 
tract. This is not a good defense in the event of a showing that 
respondent * * * breached the contract. In the case of Kelly 
Asphalt Block Co. v. Barber Asphalt Paving Co., 105 N. E. (N. Y.) 
88, we find a very similar set of facts. The plaintiff sued to recover 
damages for breach of an implied warranty. The contract was made 
between the defendant and one Booth, who was the plaintiff’s agent, 
and the plaintiff sued as the undisclosed principal. The question was 
whether plaintiff had a right to sue on the contract. Mr. Justice 
Cardoza said in that case: “The general rule is not disputed. A con- 
tract not under seal, made in the name of an agent as ostensible princi 
pal, may be sued on by the real principal at the latter’s election.” 

* *, co-respondent with * * 5 says in its answering 
statement of facts that this controversy is between * * * and the 
complainant, * * * principal: by way of defense. * * * 
sets up the fact that it operated only within the scope of the authority 
vested in it by its principal. As a general rule, an agent who con- 
tracts in his own name for an undisclosed principal does not cease to 
be a party because of his agency (Higgins v. Senior, 8 M. & W. 834, 
844). Actually, as between himself and the other party, such an agent 
is liable as principal to the same extent as if he had not been acting 
for another (Kelly Asphalt v. Barber Asphalt, supra). Moreover, 
the agent of an undisclosed principal, having made himself personally 
liable by making the contract in his own name (Klinger v. Modesto 
Fruit Co., 107 Cal. App. 97, 290 Pac. 127), may enforce the contract 
although the principal has renounced it. Jemison v. Citizen’s Bank 
122 N. Y. 135, 25 N. E. 264; Briggs v. Partridge, 64 N. Y. 357; Short v. 
Spackman, 2 B. & Ad 962. Also, there is no merit in * * * 
defensive statement that * * * knew from previous dealings 
with * * * that all of the latter’s operations were exclusively 
that of broker. In the comparatively recent case of Joseph Denunzio 
Fruit Co. v. Crane, et al., 79 F. Supp. 117 (1948), 6 A. D. 139, the 
District Court for the Southern District of California held that, if an 
agent discloses the fact that he is an agent, but not the name of the 
principal, he is personally liable (as between himself and the other 
contracting party). We do not, however, have this problem, since 
it is the agent’s principal who brings the action here rather than the 
other contracting party. 

Complainant’s principal reason for finding fault with the prunes 
in question appears to be the alleged fact that the prunes were shipped 
from * * * instead of * * *. Respondent * * * says the 
prunes were loaded at * * *, about 12 miles from * * *, but 
takes the position that the prunes “originated in (the) * * * Dis- 
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trict.” Respondent * * * says the prunes were shipped from 
* * * Tt may be noted that * * * is only 10 miles from * * * 
on the Union Pacific Railroad. Shipment from * * *,or * * *, 
was, in our opinion, substantial compliance with the contract provid- 
ing forshipmentfrom * * *. H.Schnelld Co.v. Rea D. Mathews 
& Co., 6 A. D. 185. 

Inasmuch as complainant alleges that the prunes here under con- 
sideration failed to meet the specifications of the contract, complainant 
has the burden of proving the truth of the allegation. This it has 
failed todo. The record contains no evidence of inspection at shipping 
point and there is nothing to show whether the transportation service 
and conditions under which the prunes traveled were normal. So, 
there is nothing to indicate what may have been the cause of the decay 
averaging 8 percent in the prunes in car PFE 92782 nine days after 
shipment. The decay found in the prunes in car PFE 74328, averag- 
ing only 3 percent, does not appear to be excessive, since the tolerance 
for decay in U. S. No. 1 prunes at shipping point is 1 percent. An 
increase of only 2 percent decay above the tolerance in transit is not 
considered abnormal. No evidence has been offered by complainant 
to support its claim that the prunes in controversy were not of the 
market value that complainant contends they should have been. More- 
over, * * * resold the prunes after rejection at the original invoice 
prices, without loss, some 10 to 12 days after shipment. Actually, 
complainant has proved absolutely no damage with respect to the 
prunes in question. 

Therefore, having failed to sustain the burden resting upon it to 
show that the two cars of prunes did not come up to the requirements 
of the contract and having failed to prove that it was damaged as a 
result of any breach of duty or warranty on the part of either of 
these respondents, the complaint should be dismissed. 


ORDER 


Complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(A. D. 2109) 
PACA Doc. No. 4931.* Decided May 23, 1949. 


Dismissal—aAccord and Satisfaction 


Where complainant sold bananas to respondent for $551.50 and thereafter the 
parties disagreed as to the quality of the bananas and where respondent 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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alleged and proved that complainant accepted the sum of $328.96 in full 
settlement of the purchase price of the bananas, held, the payment constituted 
an accord and satisfaction which discharged the obligation arising out of 
the transaction.** 

Complainant pro se. Mr. William W. Kummings, of Crawfordsville, Indiana, for 
respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
instituted by the complainant against the respondent for the recovery 
of an unpaid balance of the purchase price for bananas purchased by 
respondent from the complainant on June 6, 1947. The formal com- 
plaint was filed January 16, 1948. A copy of the report of investiga- 
tion was served upon the complainant on April 1, 1948. Copies of the 
report of investigation and of the formal complaint were served upon 
the respondent on the same day. Respondent filed an answer denying 
certain allegations of the complaint and setting up the defense of 
accord and satisfaction. 

Since the amount in controversy is less than $500.00, the proceeding 
is handled under the shortened procedure, as provided for in section 
6c of the act and in the rules of practice (7 CFR 1945 Supp. 47.20). 
Complainant elected to have the original complaint and exhibit 
thereto considered as its opening statement. The respondent filed an 
answering statement on October 26, 1948, and complainant filed a 
statement in reply on November 12, 1948. 


FINDINGS OF FACT 


1. Complainant isa partnership composed of * * * doing busi- 
nessas * * *,whoseaddressis * * *. 

2. Respondent is an individual, * * *, doing business as 
* * *, whose address is * * *, At the time of the transaction 
complained of herein respondent was licensed under the act. 

8. On June 6, 1947, in the course of interstate commerce, complain- 
ant sold to respondent 5,515 pounds of bananas at the agreed price 
of 10 cents per pound, or $551.50. 

4, The bananas were immediately loaded onto respondent’s truck, 
but respondent’s agent did not inspect all of the bananas so loaded. 

5. Some of the bananas delivered were of poorer quality than 
those displayed to respondent’s agent at the time of sale. 

ooReferenee to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 

842500—49—-8 
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6. Respondent’s agent, on his next trip to * * * the follow- 
ing week, related to complainant the condition of the bananas re- 
ceived and stated that they were not worth over $300, but that he 
would pay $328.96, the sum of two checks which he had with him, 
in full settlement of the purchase price of the bananas. Respondent 
accepted the two checks totaling $328.96 in full payment of the pur- 
chase price for the bananas. 

7. The formal complaint was filed on January 16, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


There appears to be no question but that respondent bought a 
quantity of bananas from complainant at the agreed purchase price 
of $551.50. The parties agree that only $328.96 has been paid by 
respondent to complainant on account of this transaction. The prin- 
cipal question is whether the payment was made and accepted in full 
settlement of respondent’s obligations under the contract. 

A necessary element of an accord and satisfaction—discharge of an 
obligation by payment of a lesser amount—is the existence of a 
genuine dispute between the parties as to the amount due. Com- 
plainant contends, in effect, that this was a purchase after inspection 
or reasonable opportunity to inspect. Respondent’s position seems to 
be that only a limited inspection was made, and that respondent’s 
buyer did not have a reasonable opportunity to inspect all of the 
bananas. There is evidence to show that the buyer did not actually 
inspect all of the bananas. Apparently the buyer, * * * got 
off the truck and went across the street after being told that he 
was in the way and the place he was standing was needed by the men 
doing the loading. This falls far short of proving that opportunity 
for full inspection was denied. There is also evidence to show that 
some of the bananas, allegedly those loaded while * * * was not 
present, had been overheated and were a little soft, and were of poorer 
quality than those inspected by * * *. Complainant has made no 
effort to rebut this evidence as to the condition of the bananas. These 
facts are significant only as indicating a genuine dispute as to the 
amount due, and from them we conclude that such a dispute existed. 

Respondent alleged and offered a sworn statement as evidence to 
show that about a week after the transaction in question * * * 
went to complainant’s place of business and told * * * from 
whom he had made the purchase, about the condition of the bananas; 
that * * * offered * * * twochecks, totaling $328.96, in full 
settlement of respondent’s obligations under the contract; and that 
* * * accepted the two checks in full payment. In a letter dated 
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September 10, 1947, addressed to the Department, a copy of which is 
included in the report of investigation, * * * stated: 

“With regard to the payment of $328.00, Mr. * * * asked me if I would 
accept this amount in part payment and pay the balance later to which I 
agreed.” 

Since the filing of the formal complaint, the only reference made 
by complainant to the payment is the following statement, contained 
in complainant’s statement in reply, filed November 12, 1948: 

“Since that time, Mr. * * * has paid $328.96, leaving a balance due of 
$222.54 which he has refused to pay.” 

The allegations and testimony of respondent, under oath, to the 
effect that the $328.96 payment was made and accepted as full settle- 
ment are entitled to greater weight than the unsworn statement 
of * * * contained in the report of investigation, that the amount 
was in part payment. 

From the evidence before us, we conclude that the payment of 
$328.96 was tendered and accepted as full payment of the disputed 
obligation of $551.50; that the $551.50 obligation was thereby dis- 
charged; and that no amount is now owing by respondent to com- 
plainant on account of this transaction. The complaint should be 


dismissed. 
ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(A. D. 2110) 


PACA Doc. No. 5058.* Decided May 23, 1949. 


Dismissal—Settlement Between Parties 
Since complainant has notified the Department that the controversy has been 
settled and requested that the complaint filed herein be dismissed, the 
complaint is accordingly dismissed. 


Mr. W. H. Langroise, of Boise, Idaho, for complainant. Messrs. Hanna, Hur- 
witez & Goodman, of Kansas City, Missouri, for respondent. Mr. John F. 


McCarty, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


An informal complaint was filed February 3, 1948, and a formal 
complaint was filed on October 5, 1948, in this reparation proceeding 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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under the Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 
1946 ed. 499a e¢ seg.). The proceeding was instituted for the recovery 
of the unpaid balance of the contract purchase price for seven car- 
loads of Jonathan apples purchased from complainant by respondent. 
Respondent filed an answer on November 26, 1948, denying liability 
for any amount over and above the sum of $7,193.15 already paid 
by respondent to complainant, on the ground that the apples were not 
fit for storage, as warranted. An oral hearing was requested. By 
letter dated May 6, 1949, complainant’s attorney notified the Depart- 
ment that the case had been settled and authorized dismissal of the 
proceeding. Accordingly, the complaint filed herein is dismissed. 
Copies hereof shall be served upon the parties. 


(A. D. 2111) 


Jor Bexson v. Jack Kerzner. PACA Doc. No. 4819. Decided May 
24, 1949. 


Failure to Pay Balance of Purchase Price—Contract Terms Established by Evi- 
dence—Measure of Damages for Breach of Warranty—Evidence Failing 
to Show Damages 


Where evidence establishes that complainant contracted to sell respondent a car- 
load of potatoes represented as U. S. No. 1 on f. o. b. basis, and appeal in- 
spection at destination reversed shipping point certificate because grade 
defects slightly exceeded the tolerance allowed for the U. S. No. 1 grade, held, 
in an action by complainant for the balance of purchase price, that com- 
plainant breached the warranty as to grade for which the measure of 
damages is the difference between the market value of the produce delivered 
and that of the produce as warranted, but in the absence of proof as to the 
market value of the potatoes delivered, complainant is entitled to the full 
amount claimed.* 


Action by Broker to Recover Purchase Money Advanced on Behalf of Prin- 
cipal—Duty of Buying Broker—Evidence Failing to Show Negligence of 
Buying Broker 


Where complainant purchased for account of respondent a carload of potatoes, 
which complainant considered to be U. S. No. 1 grade, but appeal inspection 
disclosed potatoes never were U. S. No. 1 because of grade defects in excess 
of tolerance allowed by grade, held, in action by complainant for the pur- 
chase price paid and brokerage, that complainant is only liable for losses 
arising from negligence, and since there is no proof of negligence here, com- 
plainant is entitled to reparation.* 


Complainant as Interested Party to File Reparation Complaint 


Where respondent contends complainant was officer of corporation at time of 
transaction and hence not “interested party” entitled to file reparation com- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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plaint, held, that complainant was a proper party because respondent con- 
tracted with complainant as individual and evidence also shows complainant 
severed connections with corporation prior to the transaction.* 


Mr. Alexander Golbus, of Chicago, Illinois, for complainant. Mr. Ned Stein, of 
Philadelphia, Pennsylvania, for respondent. Mr. James A. O’Donnell, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


On December 27, 1946, a formal complaint was filed in this repara- 
tion proceeding under the Perishable Agricultural Commodities Act, 
1930, as amended (7 U. S. C. 1946 ed. 499a et seg.). Complainant 
alleges that he sold respondent two carloads of Idaho potatoes, one 
on each of the days April 18 and 19, 1946, for prices totaling $2,509.02, 
f. o. b. track Chicago, Illinois; that the potatoes were sold as is, in- 
voice weights, inspected and accepted track of Chicago final, on the 
basis of Federal inspection at shipping points showing U. S. No. 1, 
Size A, final; and that respondent accepted both shipments on arrival 
at Philadelphia, Pennsylvania, and paid complainant $1,641.91. An 
award of reparation is requested for $867.11, the balance of the pur- 
chase prices. 

A copy of the formal complaint and a copy of the report of investi- 
gation made by the Department were served upon respondent on 
October 1, 1947. A copy of the report of investigation was served 
upon complainant on the same day. 

Respondent filed an answer on October 15, 1947, denying that he 
purchased the potatoes on the terms set forth by complainant. Re- 
spondent alleges that he purchased two carloads of U.S. No. 1, Size A, 
the Idaho Russets delivered Chicago and that complainant represented 
the potatoes to be good, bright, clean, and washed, but that the potatoes 
received were not washed and were of very poor quality. Asa part of 
the answer, respondent counterclaims for $367.62, which sum allegedly 
represents the profit respondent would have made if complainant had 
delivered potatoes in accordance with the contract. Complainant filed 
a reply to the counterclaim on October 27, 1947, denying liability. 

At the request of respondent an oral hearing was held at Philadel- 
phia, Pennsylvania, on September 14, 1948. Both parties were repre- 
sented by counsel who filed briefs subsequent to the hearing. The 
hearing record includes the deposition testimony of complainant, Joe 
Belson, and the oral testimony of respondent, Jack Kerzner, Ralph 
Herman Von Glahn, a Federal inspector at Philadelphia and Rich- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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mond D. Fetherolf, owner and operator of the Binney Inspection Serv- 
ice at Philadelphia. 
FINDINGS OF FACT 


1. Complainant, Joe Belson, is an individual whose business address 
is 1425 South Racine Avenue, Chicago, Illinois. During the time of 
the transactions involved herein, complainant was subject to license 
under the act. A license was issued to him on May 27, 1946, upon the 
payment of the license fee plus arrearage to April 15, 1946. 

2. Respondent, Jack Kerzner, is an individual whose business 
address is 28-80 Oregon Avenue, Philadelphia, Pennsylvania. Re- 
spondent was licensed under the act during all of the times mentioned 
in the complaint. 

3. On April 18, 1946, complainant sold to respondent 450 sacks of 
washed U.S. No. 1, Size A, Idaho Russet potatoes contained in car 
ART 24289, at an agreed price of $3.55 per sack, f. 0. b. track Chicago, 
less freight charges to Chicago of $342.99, or a net value of $1,254.51. 

4. On April 19, 1946, complainant purchased for the account of 
respondent 450 sacks of washed U. S. No. 1, Size A, Idaho Russet pota- 
toes contained in car PFE 34519, at an agreed price of $3.50 per sack, 
f. o. b. Chicago, plus a buying charge of $22.50, or a total of $1,597.50, 
less freight charges to Chicago of $342.99, or a net price of $1,254.51. 

5. During the negotiations for the two carloads of potatoes, com- 
plainant informed respondent that the potatoes had been Federally 
certified at shipping point as U. S. No. 1, washed, and that complain- 
ant had inspected the potatoes at Chicago and considered them to still 
be of that grade. 

6. Official inspection of the commodity in both cars at shipping 
point, Roberts, Idaho, on April 11, 12, and 13, 1946, showed the pota- 
toes graded U. S. No. 1. The certificate on car ART 24289 discloses 
the potatoes as “washed, generally clean,” and averaging less than one 
percent soft rot. The certificate on car PFE 34519 shows the potatoes 
as “washed, mostly clean, many fairly clean, some slightly dirty,” with 
less than one percent soft rot. 

7. On April 18, 1946, car ART 24289 was diverted at Chicago to 
respondent in Philadelphia. The shipment arrived in Philadelphia 
at 7:30 p.m., on April 21, 1946, and respondent was notified of arrival 
at 6:35 a. m., on April 22nd. The car was unloaded by respondent 
between 8 p. m. and 9:30 p. m., on April 25th. 

8. On April 19, 1946, car PFE 34519 was diverted at Chicago to 
respondent in Philadelphia. The shipment arrived in Philadelphia 
at 2:45 a. m., on April 23, 1946, and respondent was notified of arrival 
at 6 a. m., the same morning. The car was unloaded by respondent 
between 8 p. m., and 9: 30 p. m., on April 25th. 
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9. On April 26, 1946, respondent requested Federal inspection and 
also advised complainant by telegram that the potatoes were not 
washed and implied that they were “junk.” 

10. Appeal certificates reversing the shipping point inspection 
certificates as to grade were issued following Federal inspection of 
the two carloads of potatoes at Philadelphia on April 26, 1946. The 
inspections disclosed the potatoes were fairly clean, with grade defects 
averaging 4 percent, consisting chiefly of old shatter bruises; an 
average of 4 percent in car ART 24289 and 5 percent in PFE 34519 
dry Fusarium Rot, mostly advanced, following shatter bruises; and 
less than one percent soft rot. The total tolerance allowed for de- 
fects in the U. S. No. 1 grade is 6 percent, including not more than 
one percent for soft rot. 

11. Respondent resold the two carloads of potatoes for $1,350 each 
and remitted to complainant the net proceeds of $1,641.91. Under 
the contracts of April 18 and 19, respondent agreed to pay complain- 
ant a total of $2,509.02 for the two shipments. Respondent has not 
paid to complainant the balance of $867.11, or any part thereof. 

12. The formal complaint was filed on December 27, 1946, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent contends that complainant was not an interested party 
in the transactions involved herein and, therefore, he is not a proper 
party complainant. Section 47.3 of the Rules of Practice (7 CFR, 
1945 Supp. 47.1 et seg.) provides that “Any interested person” may 
file an informal complaint for reparation. 

Respondent’s contention stems from the statement in the report of 
investigation that Joe Belson was an officer of a corporation licensed 
under the act on February 13, 1945, and Belson was licensed to operate 
as an individual on May 27, 1946, or one month after the transactions 
with respondent. It is thus presumed by respondent that Belson was 
still an officer of the corporation during April 1946, and the real party 
in interest was the corporation, not Joe Belson. At the oral hearing, 
however, complainant’s counsel stated that Belson severed his connec- 
tion with the corporation in February 1946. The files of the Regula- 
tory Division show that Belson, prior to the issuance of the'license to 
him on May 27, 1946, paid arrearage to April 15, 1946. 

The actual question in this respect is whether respondent contracted 
with Joe Belson as an individual or Belson as an agent of the corpora- 
tion. Respondent does not contend that he understood, at the times 
of the transactions, the seller was a corporation instead of Belson as 
an individual. All of the evidence indicates that Belson acted in his 
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individual capacity. It is concluded that Belson is a proper party 
complainant. See Gridley, Maxon & Co., Inc. v. Paul Poulos & Co., 
Inc., 6 A. D. 720. 

At the oral hearing, respondent testified with respect to the terms 
of the oral transactions of April 18 and 19, 1946. Complainant’s 
testimony was submitted in the form of a deposition. What the 
agreed terms were is one of the principal questions for determination. 

Complainant’s testimony is, im substance, that he called respondent 
by long distance telephone on April 18, 1946, and sold him a carload 
of Idaho Russets at $3.55 net Chicago, and that an invoice which 
correctly reflected the terms of their oral agreement was mailed to 
respondent on the same day. The copy of the invoice attached to the 
deposition sets forth the car number, ART 24289; the description, 
“450 1004 SAX WASHED USONE A IDAHO RUSSETS TRACK 
CHICAGO at $3.55 ;” the net price of $1,254.51; and the terms, “AS 
IS INVOICE WEIGHTS INSPECTED AND ACCEPTED TRK 
CHICAGO FINAL BASIS FEDERAL INSPECTION AT SHPG 
POINT SHOWING USONE A FINAL.” Complainant also sent to 
respondent on April 18, 1946, a telegram reading “DIVERTING 
YOU OUT CHICAGO ART 24289 USONE SIZE A IDAHO 
RUSSETS BASIS 3.55 NET CHICAGO.” 

Complainant testified further that he called respondent on April 
19, 1946, and said he could get respondent another carload of potatoes 
but the price would be 10 cents more, and that “He finally had me buy 
the car for his account and charge him a brokerage.” According 
to complainant, an invoice correctly reflecting the terms of their oral 
agreement was mailed immediately to respondent. The copy of this 
invoice, attached to the deposition, contains the car number, PFE 
34519; the net price of $1,232.01, plus a buying charge of $22.50, or a 
total of $1,254.51; and the same terms, except Size A, as quoted herein- 
before with respect to the first carload. The telegram sent to re- 
spondent on April 19 reads, “DIVERTING YOU OUT CHICAGO 
PFE 34519 USONE IDAHO RUSSETS BASIS 3.50 CHGO PLUS 
BUYING.” 

Complainant offered in evidence a telegram dated April 20, 1946, 
received from respondent, which reads as follows: “REFERENCE 
PFE 34519 NEVER ADVISED YOU TO BUY THIS CAR AD- 
VISE WHETHER WASHED OR UNWASHED IF UNWASHED 
CAN’T USE. ADVISE.” In reply, complainant stated, “REFER- 
ENCE PFE 34519 THIS CAR WASHED.” The next telegram was 
sent by respondent to complainant on April 26, and it reads as follows: 


“34519 & 24281 ARRIVED AND UNLOADED HAVING GOVERNMENT IN- 
SPECTION THESE TWO CARS. FIRST PLACE BOUGHT WASHED IDAHOS 
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THEY ARE NOT SORRY JOE BUT IM NOT IN THE JUNK BUSINESS YET 
WILL HANDLE THESE TWO CARS YOUR ACCOUNT ONLY IF WANT RE- 
LOADED BACK IN CARS AND DIVERTED ELSEWHERE OKAY ADVISE.” 

Complainant’s reply to this telegram was, “34519 & 24289 NOT 
94981 BOTH CARS WASHED SECURE GOVERNMENT IN- 
SPECTION WILL ADVISE.” Many more telegrams were ex- 
changed by the parties but no basis of settlement was reached. 

Respondent’s testimony is that complainant stated, in each of their 
conversations, the potatoes were bright, clean, washed and graded 
U. S. No. 1. Respondent denied that the potatoes were purchased 
on the basis “inspected and accepted track Chicago” and he stated 
that “at no time was there ever anything said except track Philadelphia 
in all of the transactions.” Respondent also denied that the second 
carload was purchased by complainant for the account of respondent 
or that he received the invoices prior to receipt of the shipments. 
Respondent testified further that he inspected each carload of potatoes 
the day following arrival and advised complainant at once by telephone 
that the potatoes were unwashed and showed dry rot. It is respond- 
ent’s position that the telegrams sent by complainant on April 18 and 
19, 1946, express the complete terms of each oral contract. 

The evidence shows that each carload of potatoes was at Chicago 
at the time complainant discussed the sale thereof with respondent ; 
that complainant had been informed by his seller that each carload was 
certified as U. S. No. 1, washed, at shipping point; and that complain- 
ant inspected each carload at Chicago and was of the opinion that they 
would then grade U. S. No. 1. Complainant did not see the shipping 
point inspection certificates until some time later. Since these were 
the facts known to complainant, it seems logical that he, in turn, would 
relay this information to respondent in their negotiations. It is our 
opinion that these facts constituted the whole understanding of the 
parties in each instance. The only difficulty arose as to car PFE 34519, 
where it appears that complainant did not note in the confirming 
telegram that the potatoes had been washed, but, upon inquiry, respond- 
ent was notified by telegram that the potatoes had been washed. 
Whatever doubt there may have been as to complainant’s authority 
to purchase this shipment for respondent’s account was resolved by 
reason of respondent’s acceptance of the shipment on arrival at 
destination. 

Respondent accepted the two shipments after their arrival at Phila- 
delphia. This is so because respondent did not reject the shipments 
within 24 hours after he was notified by the carrier of arrival, as 
provided by § 46.2 (q) of the Regulations (7 CFR, Cum. Supp., 46.1 
et seg.). While the testimony is conflicting as to when respondent first 
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notified complainant of its objections to the potatoes, the evidence is 
convincing that such notice was first received by complainant in a 
telegram dated April 26, 1947, which was several days after arrival of 
the shipments. 

The potatoes in both shipments were certified at shipping point as 
grading U.S. No.1 and washed. At the oral hearing Mr. Von Glahn 
testified it is possible for potatoes to have been washed and still be 
only fairly clean. Hence, it is concluded the potatoes were washed. 
Although respondent contends the potatoes were represented as Size 
A, he stated during the investigation of the complaint that there was 
no representation as to size. Nevertheless, the inspection certificates 
issued at Philadelphia certified that the potatoes were Size A. The 
inspection certificates issued at Philadelphia reversed the shipping 
point inspection certificates as to grade because the grade defects in 
PFE 34519 totaled 8 percent while those in ART 24289 totaled 9 per- 
cent. There was less than one percent soft rot in each shipment. The 
tolerance allowed by the U. S. Standards for potatoes for defects in 
the U. S. No. 1 grade is 6 percent, including not more than one percent 
for soft rot. It thus appears that each carload of potatoes contained 
defects slightly in excess of the tolerance permitted. 

As to car PFE 34519, we find no breach on the part of complainant. 
In the purchase of this shipment, complainant acted as the agent of 
respondent. See Barker-Miller Distributing Co. v. Berman, 8 F. 
Supp. 60 (1934 N. Y.). As such, complainant was not an insurer and 
is only liable for losses arising from a neglect of his duties. ice v. 
Longfellow Brothers Co., 82 Minn. 154, 84 N. W. 660. Complainant 
believed from his inspection of this carload at Chicago that the pota- 
toes then graded U.S. No. 1. Although the appeal inspection estab- 
lishes that the potatoes were not in fact U. S. No. 1, there is no evi- 
dence of negligence on the part of complainant. Respondent is there- 
fore liable for the balance of the purchase price and brokerage on this 
carload. 

The transaction with respect to car ART 24289 was a contract of 
sale and complainant’s representation that the potatoes were U. S. 
No. 1 at Chicago was a warranty as to quality. The appeal inspec- 
tion certificate indicates, and we so find, that this warranty was 
breached. 

Respondent has accounted to complainant as if the shipment was 
handled on a consignment basis, that is, gross receipts less transpor- 
tation charges and other expenses. The proper measure of damages 
for breach of warranty is the difference between the market value of 
the produce as warranted and the market value of the produce actu- 
ally received. Ritter v. Erlich, 152 F.2d 181 (C. C. A. 2d 1945). The 
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market news reports issued at Philadelphia between April 26 and 
April 30 indicate that the minimum market value of U. S. No. 1, Size 
A, washed potatoes was $4 to $4.25 per sack. The only evidence of 
the market value of the potatoes delivered is the price of $3 per sack 
received by respondent on the sale of both shipments to a dealer. 
Complainant stated in his deposition that this was not a fair and rea- 
sonable price for the potatoes received in view of the much higher 
prices reported for potatoes grading U. S. No. 1, Size A, washed. 

Respondent has the burden of proving the value of the potatoes 
received. As we have seen, the potatoes were only slightly below the 
U.S. No.1 grade. From the market reports it appears that such pota- 
toes were worth approximately the minimum prices for U. S. No. 1, 
Size A, washed. The mere fact that the potatoes were sold for $3 per 
sack does not establish, under the circumstances, that this figure was 
their reasonable market value. For lack of proof as to the amount 
of damages sustained, if any, by reason of complainant’s breach of 
warranty, we conclude that respondent has shown no reason for fail- 
ure to pay complainant the contract price for the potatoes in car 
ART 24289. 

The contract price for the two shipments was $2,509.02. Respond- 
ent has paid complainant $1,641.91. Respondent’s failure to pay 
complainant the balance of $867.11 was in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $867.11; the counterclaim should be dismissed; and the facts should 


be published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $867.11, with interest thereon at 5 per- 
cent per annum from April 23, 1946, until paid. 

Respondent’s counterclaim is dismissed. 

The facts set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2112) 


Morris GotpMAN, Inc. v. MatHew Mercurio. PACA Doc. No. 4882. 
Decided May 24, 1949. 


Rejection Without Reasonable Cause—Damages 
Where complainant alleged that respondent, through his agent, purchased a 


carload of lettuce on a rolling acceptance final basis but at respondent’s request 
this term was changed later to f. o. b., and respondent denied agreeing to 
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purchase rolling acceptance final and rejected the lettuce, held, in an action 
by complainant for losses sustained in reselling, that at the outset there was a 
misunderstanding between the parties as to the terms, but since respondent 
subsequently agreed to purchase the lettuce on f. o. b. terms respondent’s 
rejection of the carload on arrival was without reasonable cause, and, there- 
fore, complainant is entitled to damages in the amount of the purchase price 
less the net proceeds received on resale of the rejected car.* 


Messrs. Spiegel and Rosenblatt, of Chicago, Illinois, for complainant. Mr. Louis 
Gelbman, of Youngstown, Ohio, for respondent. Mr. Gilbert A. Horn, Presid- 
ing Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding brought by Morris Goldman, Inc., 
of Milwaukee, Wisconsin, against Mathew Mercurio, of Youngstown, 
Ohio, under the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U. S. C. 1946 ed. 499a e¢ seg.). The formal complaint 
was filed December 10, 1947. Complainant alleges that on June 6, 1947, 
Simon Siegel Company, a brokerage firm located in Chicago, Illinois, 
bought a carload of lettuce for respondent’s account on terms including 
rolling acceptance final ; that respondent subsequently objected to this 
term, and, at respondent’s request, complainant changed the term 
“rolling acceptance final” to “f. o. b.,” but that respondent, without 
reasonable cause, refused to accept the shipment on arrival. Com- 
plainant requests an award of reparation for the purchase price of 
$924.50, less the net amount received from resale of the shipment of 
$26.37, or a total of $898.13. 

A copy of the formal complaint and a copy of the report of investi- 
gation made by the Department were served upon respondent on Janu- 
ary 16, 1948. A copy of the report of investigation was served upon 
complainant’s attorney on January 17, 1948. Respondent’s answer 
was received February 2, 1948. 

Respondent alleges that he bought a carload of lettuce through 
Simon Siegel Company “f. o. b. shipping point” and that the sale was 
confirmed by Simon Siegel Company on that basis. Respondent 
denies that he had any negotiations whatever with complainant. Re- 
spondent alleges further that he received a telegraphic confirmation 
of sale from complainant containing the term “rolling acceptance 
final;” and that he immediately telegraphed Simon Siegel Company 
that he had received complainant’s confirmation and he would not 
* accept the car on the basis of “rolling acceptance final.” The position 
of respondent is that he offered to buy this car on a straight f. o. b. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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basis, and this offer was not accepted by complainant, and was there- 
after withdrawn. Respondent requested an oral hearing on the issues. 

An oral hearing was held at Youngstown, Ohio, on July 2, 1948. 
Both parties were represented by counsel and the oral testimony of 
Morris Goldman for complainant and Mathew Mercurio for respond- 


ent was given. 
FINDINGS OF FACT 


1. Complainant, Morris Goldman, Inc., is a corporation whose ad- 
dress is 316 North Broadway, Milwaukee, Wisconsin. 

2. Respondent, Mathew Mercurio, is an individual whose business 
address is 201 West Front Street, Youngstown, Ohio. At all times 
involved herein, respondent was licensed under the act. 

3. On Saturday, June 7, 1947, Mark Zackler of Simon Siegel Com- 
pany, a broker located in Chicago, Illinois, advised respondent by 
telephone that he had several cars of lettuce rolling and offered them 
for sale at $2.75 per crate, f. o. b. Salinas, California. Respondent 
agreed to purchase one car of lettuce on these terms. 

4. On the same day, June 7, Zackler, in the course of a telephone 
conversation, discussed the purchase from complainant for respond- 
ent’s account of car PFE 50704 containing Old Mission Brand Lettuce. 

5. At 11:27 a. m. on June 7, 1947, Simon Siegel Company sent the 
following telegram to respondent: 

“CONFIRMING BOUGHT FOR YOU FROM MORRIS GOLDMAN MIL- 
WAUKEE THEY DIVERTING AND INVOICING YOU DIRECT ROUTING SP 
UP MOPAC PRR SHIPPED SALINAS 3RD OLD MISSION BRAND LETTUCE 
159/4 159/5 2.75 FOB SHIPPING POINT PLUS 50.00 TOPICE INITIAL ICED 
WHE INVOICING OUR BROKERAGBD PFE 50704.” 

6. At 11:37 a. m. on June 7, 1947, complainant dispatched the fol- 
lowing telegram to respondent, regarding this sale: 

“CONFIRMING PURCHASE BY YOUR AGENT SIMON SIEGEL FOR YOUR 
ACCOUNT PFE 50704 OLD MISSION BRAND LETTUCE SHIPPED SALINAS 
38RD CONTAINS 159-4S 159-5S BASIS 2.75 FOB PLUS 50.00 TOPICE ROLLING 
ACCEPTANCE FINAL ROUTING SP UP MOPAC-PENN.” 

7. At 4:50 p. m. on June 7, 1947, respondent dispatched the fol- 
lowing telegram to Simon Siegel Company at Chicago: 

“RECEIVED WIRE FROM MORSE GOLDMAN CONFIRMING PACIFIC 50704 
ROLLING ACCEPTANCE FINAL WHICH I WILL NOT ACCEPT THEM 
BASIS.” 

On Monday, June 9, 1947, respondent telephoned the Simon Siegel 
Company regarding the transaction and advised that he did not buy 
lettuce on a rolling acceptance final basis. 

9. On June 10, 1947, respondent told Mark Zackler, in a telephone 
conversation, that he would purchase the carload of lettuce on an 
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f. o. b. basis from complainant. Zackler notified complainant of 
this agreement. 

10. Thereafter on June 10, 1947, complainant telegraphed respond- 
ent as follows: 

“OK UPON MARKS RECOMMENDATION CHANGING PACIFIC 50704 TO 
REGULAR FOB SHIPPING POINT TERMS.” 

11. Respondent made no reply to the foregoing until June 12, 1947, 
when he sent complainant the following telegram: 


“HAVE REQUESTED MARKS TO CANCEL 50704 BEING FINAL ACCEPT- 
ANCB ROLLING REFUSED TO ACCEPT THOSE TERMS.” 


12. Complainant responded to this telegram on June 12, as follows: 


“WE DEFINITELY NOT INTERESTED IN ANY REQUESTS YOU MADE TO 
MARK TO CANCEL PFE 50704 ON JUNE 7TH WE CONFIRMED YOU BASIS 
ROLLING ACCEPTANCE FINAL ON 10TH WE CHANGED TERMS TO REG- 
ULAR FOB SHIPPING POINT AND WE DEFINITELY NOT ACCEPTING RE- 
JECTION WE INSIST UPON IMMEDIATE ACCEPTANCE OR WILL REPORT 
YOUR ACTION TO WASHINGTON ADVISE AT ONCE.” 


13. Respondent answered this by telegram on the same day as fol- 
lows: 

“I WIRED MARK SATURDAY WILL NOT ACCEPT 50704 ROLLING AC- 
CEPTANCE FINAL THIS LEAVES ME CLEAR TO REJECT.” 

14. When car PFE 50704 arrived at Youngstown on June 14, re- 
spondent notified complainant and requested that other disposition 
be made thereof. Complainant diverted the car to I. Fidelman of 
Elmira, New York, for sale on consignment. The sale brought a net 
return of $26.37, which, when offset against the original purchase 
price of $924.50 as between complainant and respondent, leaves a loss 
on the car amounting to $898.13. 

15. Complaint was filed on December 10, 1947, which was within 
nine months after the accrual of the alleged cause of action. 


CONCLUSIONS 


The controversy in this proceeding arose from certain negotiations 
which were conducted by a broker between complainant and respond- 
ent. Complainant contends that it contracted to sell to respondent, 
through the broker, a carload of lettuce on a rolling acceptance final 
basis. Respondent contends that it specifically instructed the broker 
to purchase only on an f. o. b. basis. It is important, therefore, to de- 
termine the actual instructions given by respondent to the broker and 
the agreement, if any, reached by complainant and the broker. 

At the oral hearing, Mathew Mercurio, testified that on June 7, 
1947, he had a telephone conversation with Mark Zackler of Simon 
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Siegel Company; that Zackler stated he had several carloads of let- 
tuce rolling at $2.75 per crate f. o. b.; and that he agreed to purchase a 
carload on those terms. Respondent testified further that he had done 
business with Simon Siegel Company for 6 or 7 years and “he never 
billed me f. 0. b. acceptance final.” 

Morris Goldman, the president of complainant, testified that on . 
June 7 Zackler called him and said he wanted a carload of lettuce 
for one of his customers; that he told Zackler the sale would be on the 
“usual terms” and Zackler said “yes.” According to the witness, the 
usual and customary term used in all sales by complainant to the 
broker for the latter’s accounts is “rolling acceptance final” and that 
is what was understood by the words “usual terms.” 

Mark Zackler was neither called as a witness by either party nor 
was his testimony taken by way of deposition. Several letters, how- 
ever, were received from him during the investigation of the com- 
plaint by the Department. Zackler stated that “Nothing was said 
about FOB Acceptance Final in our conversation with M. Goldman” 
and that the purchase from Goldman was on the terms set forth in 
Zackler’s confirming telegram to respondent which contained the term 
“FOB SHIPPING POINT.” 

The evidence indicates that there was a misunderstanding between 
complainant and Zackler in their telephone conversation of June 7, 
1947, as to the terms upon which complainant was willing to sell. 
Certainly, their confirming telegrams to respondent bear this out. In 
the absence of mutual assent to the terms, the contract alleged by com- 
plainant did not become binding upon the parties at this time. 

Complainant contends in its brief that on June 10, 1947, respondent 
agreed to purchase the carload of lettuce on an f. o. b. basis and com- 
plainant confirmed this new agreement by a telegram to respondent. 
For this contention, complainant relies upon a letter addressed to the 
Department, dated September 23, 1947, from Zackler which is con- 
tained in the report of investigation. This letter reads in part: 

“I contacted Mercurio by phone on the same date and he agreed to accept 
the car on regular FOB terms. I informed M. Goldman, Milwaukee by phone 


to that effect and they wired Mathew Mercurio that upon my recommendation, 
they would confirm the car at regular terms.” 


At the outset, the burden rested upon complainant to prove its con- 
entions by a preponderance of the evidence. In view of the above 
statement of respondent’s own agent, the burden of proof then shifted 
to respondent to show that he did not agree to purchase the carload 
of lettuce on f. o. b. terms on June 10, 1947. Respondent offered no 
evidence in rebuttal. Under these circumstances, it is concluded that 
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on June 10, 1947, respondent agreed to purchase the carload of lettuce 
on f. o, b. terms. 

Respondent’s rejection of the carload of lettuce was without rea- 
sonable cause and in violation of section 2 of the act. The evidence 
before us is all to the effect that the resale was promptly and properly 
made. Reparation should be awarded complainant in the amount 
of $898.13, which is the difference between the contract price of $924.50 
and the net proceeds of $26.37. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $898.13, with interest thereon at 5 per- 
cent per annum from June 15, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 21138) 
PACA Doe. No, 5045.* Decided May 24, 1949. 
Dismissal—Failure to Get Service on Respondent 


Complaint dismissed on consent of complainant after learning of failure to se- 
cure service on respondent. 
Mr. Robert M. Rubenstein, of New York, New York, for complainant. Mr. John 
T. Pearson, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
ORDER DISMISSING COMPLAINT 


A formal complaint was filed in this proceeding on December 31, 
1947, under the Perishable Agricultural Commodities Act, 1930 (7 
U. S. C. 1946 ed. 499a et seg.) for the recovery of reparation in the 
amount of the alleged difference between the contract price and the 
price that complainant was compelled to pay for replacement pur- 
chases as the result of respondent’s failure to ship 6,000 pounds of 
4 x 1 Blakemore strawberries from the 1947 crop, as provided in an 
agreement entered into with complainant. Numerous efforts resulted 
in the failure to secure service of the complaint on the respondent 
corporation, which ceased to engage in business and went out of 
existence approximately two years ago. By letter dated May 16, 
1949, complainant’s attorney advised that the complainant consents 
to dismissal of the complaint. Accordingly, the complaint is dis- 
missed. A copy hereof shall be served on complainant. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—EHd. 
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(A. D. 2114) 


C & S Propuce Company v. L. N. Coxzr. PACA Doc. No. 4795. 
Decided May 31, 1949. 


Failure To Pay Balance of Purchase Price—Evidence—Damages 


The evidence in this proceeding indicates that the respondent buyer failed to 
prove either the market value of the peppers actually received or the market 
value they would have had if they had answered to the warranty and having 
thus failed to prove that he was damaged as a result of the breach of 
warranty, held, complainant is entitled to the unpaid balance of the contract 
purchase price as reparation.* 


F. O. B. Acceptance Final Sale—Defense of Breach of Warranty 


Where respondent did not reject a shipment of peppers sold on an f. o. b. accept- 
ance final basis, he is entitled to maintain the defense of breach of warranty 


in this proceeding for the purchase price.* 
Evidence—Breach of Warranty 


The evidence in this case shows that two lots of Bell peppers involved in this 
proceeding were not 24% inch minimum, as required by the terms of the 
contract, where the proof of the size of the peppers was limited to the 
contents of an appeal inspection which certified that the peppers were not 
2% inch minimum, even though the initial inspection at shipping point con- 
tained a certificate that the peppers were 2% inch minimum, from which 
it is concluded that a breach of warranty as to size occurred.* 


Dismissal of Counterclaim—Special Damages—Loss of Profit 


Where respondent filed a counterclaim based upon loss of profit of a resale 
because of a breach of warranty, the buyer must prove that special damages 
were within the contemplation of the parties, which, in turn, requires proof 
that the seller entered into the contract in controversy with knowledge of 
the terms of a contract of resale or with knowledge that a replacement 
purchase to fulfill the resale contract could not be made in the event of a 
breach and, having failed to prove special damages in accordance with these 
principles, the counterclaim is dismissed.* 


Damages—Breach of Warranty 


General damages for a breach of warranty are based upon the difference between 
the market value of the goods actually deliyered and the value they would 
have had if they had conformed to the warranty.* 


Evidence—Burden of Proof of Breach of Warranty and Damages Sustained 


Where respondent accepted the commodity involved in this proceeding because 
he had purchased it on an f. 0. b. acceptance final basis, the burden of proving 
a breach of warranty and the burden of proving the damages sustained 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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thereby is upon him and not upon the complainant bringing this action for 
recovery of the contract purchase price.* 

Messrs. Seward R. Moore and Neil A. Riley, of Minneapolis, Minnesota, for 
complainant. Messrs. Reid & Reid, of Hammond, Louisiana, for respondent. 
Mr. George W. Morrow, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
instituted by the complainant against the respondent alleging failure 
to pay the contract purchase price for a carload of peppers purchased 
from complainant on June 12, 1946. Informal complaint was made 
October 17, 1946, and a formal complaint was filed June 9, 1947. A 
copy of the report of investigation was served upon complainant on 
August 18, 1947. Copies of the formal complaint and report of in- 
vestigation were served upon the respondent on August 20, 1947. 
Respondent’s answer was filed August 28, 1947. 

The pleadings and evidence received at the oral hearing held in 
Hammond, Louisiana, on June 1, 1948, indicate that the complainant 
relies upon the fact that the sale was on an acceptance final basis 
while the respondent’s principal defense is that part of the shipment 
failed to meet the requirements of the contract as to size, and that the 
contract price should be reduced to the amount realized on a resale 
of the peppers. 

Respondent alleges that if the complainant had delivered to re- 
spondent peppers of the kind, quality, grade, and size agreed upon, 
respondent would have made a profit of $900, which amount respond- 
ent seeks to recover by way of counterclaim in this proceeding. 


FINDINGS OF FACT 


1. Complainant is an individual, Charles Sinagra, doing business 
as C & S Produce Company, whose address is Independence, Louisi- 
ana. At the time of the transaction involved in this proceeding, 
complainant was licensed under the act. 

2. Respondent is an indiyidual, L. N. Coxe, whose address is Cor- 
bin, Louisiana. At the time of the transaction involved in this pro- 
ceeding, respondent was licensed under the act. 

3. On June 12, 1946, in the course of interstate commerce, complain- 
ant contracted to sell and respondent to purchase a carload of peppers 
composed of four separate lots, viz, 406 hampers and crates of 80 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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percent U. S. No. 1 Bell peppers, minimum diameter 214 inches, at 
$4.55; 251 hampers and crates of 80 percent U. S. No. 1 Bell peppers, 
minimum diameter 214 inches, at $4.20; 80 hampers and crates of 
Long Green Hots or Chile peppers at $3.55; and 166 hampers and 
crates of Long Green Hots or Chile peppers at $3.10; or for a total 
price of $3,700.10, f. o. b. shipping point acceptance final, the car to be 
shipped from Hammond, Louisiana, and to be billed to respondent at 
Memphis, Tennessee. 

4, On June 12, 1946, complainant shipped from Hammond, Louisi- 
ana, in interstate commerce, in car IC 50377, four lots of peppers which 
met contract requirements, except that the two lots of Bell peppers 
were not 24% inch minimum size. The car was billed to respondent at 
Memphis, Tennessee, and on June 13, 1946, the morning after the 
car left Hammond, respondent diverted it to Denver, Colorado. 

5. Respondent accepted the peppers and has paid to complainant 
$1,409.93, leaving an unpaid balance of $2,290.17. 

6. Respondent has failed to prove that the value of the peppers 
actually received and accepted by him was any less than would have 
been the value of peppers possessing the warranted qualities. 

7. The informal complaint was filed on October 17, 1946, which was 
within nine months after the cause of action accrued. The formal 
complaint was filed on June 9, 1947. 


CONCLUSIONS 


The only argument as to the contract in this case relates to the 
size of the two lots of Bell peppers. Complainant contends that the 
contract called for the peppers to be 214 inch minimum diameter and 
respondent contends that the contract called for 214 inch minimum. 
The negotiations for the purchase and sale of the peppers were con- 
ducted by telephone. Complainant testified that during the negotia- 
tions he informed respondent that the peppers would grade 214 inch 
minimum in diameter. Respondent testified that no mention was 
made as to the size of the peppers and that since U. S. No. 1 was agreed 
upon, the peppers were to be 214 inch minimum, there being no stipu- 
lation to the contrary. Not counting the peppers involved in this 
transaction, it is undisputed that during the 1946 season no carload 
lots of peppers were shipped from the Hammond, Louisiana, district 
that graded 214 minimum. The largest size available from that dis- 
trict in carload lots during the 1946 season was 214 inch. It is also 
undisputed that approximately one week prior to June 12, 1946, the 
car loaders in the district decided to go on a 24% inch minimum rather 
than 214 inch minimum. The complainant sold approximately 46 
carloads of peppers during the 1946 season, none of which was graded 
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as 214 inch minimum. Under all the circumstances, it is concluded 
that 214 inch minimum diameter was the size of the Bell peppers 
agreed upon by the parties in this transaction. 

The evidence received in this case establishes the fact that the sale 
of the peppers was made on an “f. o. b. acceptance final” basis. There 
is no right of rejection under the terms of an acceptance final contract. 
L. Gillarde Company v. Joseph Martinelli and Company, 168 F. (2d) 
276, as amended by supplemental decision in 169 F. (2d) 60 (C. C. A. 
1st 1948), certiorari denied 335 U. S. 885. The respondent in this 
case made arrangements to dispose of shipment instead of abandoning 
it to the carrier and, having thus accepted the peppers, he is entitled 
to maintain the defense of breach of warranty in this proceeding for 
the purchase price. LZ. Gillarde Company v. Joseph Martinelli and 
Company, supra. 

The next question is whether the Bell peppers were in fact 214 
inch minimum as required by the terms of the contract. The shipping 
point inspector certified that the Bell peppers were 214 inch minimum. 
An appeal inspection was made at Denver, Colorado, on June 18, 1946. 
The appeal inspector certified that the Bell peppers failed to meet 214 
inch minimum on account of undersize in excess of tolerance. The 
appeal inspection reversed the shipping point inspection as to size 
of the two lots of Bell peppers. Respondent relies upon the appeal 
inspection. Complainant has offered evidence tending to show that 
the shipping point inspection was correct—that the Bell peppers were 
214 inch minimum in size. In view of the circumstances in which 
appeal inspections are made, they are entitled to greater weight than 
initial inspections. That is not to say, however, that an appeal 
inspection certification cannot be rebutted or disproved. In this case, 
and because the result will not be affected, as will hereafter appear, 
the appeal inspection certification is accepted as proof that the Bell 
peppers were not 214 inch minimum. Accordingly, it is concluded 
that there was a breach of warranty as to size with respect to the two 
lots of Bell peppers. 

The next question is: What damages were sustained by respondent 
as a result of the breach of warranty? Respondent contends that he 
was damaged in an amount equal to the unpaid balance of the contract 
purchase price and, in addition, was damaged to the extent of $900, 
representing a loss of profit he alleges that he would have made if 
there had been no breach of warranty. As to the claim for this loss 
of profit, the evidence shows that respondent’s contract of resale to 
Denver Vegetable Gardens required 214 inch minimum Bell peppers, 
while his contract with complainant was for 214 inch minimum Bell 
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peppers. This difference in the terms of the two contracts is sufficient 
to dispose of respondent’s claim for the loss of profit. More funda- 
mental, however, is the proposition that profits of a resale are recover- 
able only as special damages. In order to recover special damages 
based upon the loss of profit of a resale, the buyer must prove that 
such damages were within the contemplation of the parties. This, 
in turn, requires proof that a seller entered into the contract in contro- 
versy with knowledge of the terms of the contract of resale and with 
knowledge that a replacement purchase to fulfill the resale contract 
could not be made in the event of a breach. There is no proof, in this 
case, that complainant knew of the existence of the resale contract to 
Denver Vegetable Gardens, so that, even if the contract of resale 
had been for 214 inch minimum Bell peppers, damages for the loss of 
profit of the resale would not be recoverable. For the reasons stated, 
the counterclaim should be dismissed. 

There remains the question what damages, if any, respondent has 
proved for the purpose of reducing or defeating complainant’s claim 
for the balance of the purchase price. Eliminating special damages, 
which are discussed above, general damages for the breach of war- 
ranty here involved would be the difference between the value of the 
peppers actually delivered and the value of peppers meeting contract 
requirements as to size. The burden of proving both values is upon 
the buyer, the respondent in this case. Respondent has failed to 
prove either value. 

His only attempt to prove the market value of peppers possessing 
the warranted qualities is indirect and is to be found in his endeavor 
to prove the loss of profit on the resale to Denver Vegetable Gardens. 
In that connection, he introduced into evidence the contract of sale 
of the same peppers entered into with Denver Vegetable Gardens, the 
price being $4,617.75. Market value cannot be established by evi- 
dence of such a single sale, but in any event the sale to Denver Vege- 
table Gardens, as indicated previously, was made on the basis that the 
peppers would be 214 inches in diameter, and is not evidence of the 
value of 214 inch minimum peppers. Respondent thus failed in his 
attempt to show that the market value of peppers possessing the 
warranted qualities was $4,617.75, and, since no other evidence of value 
was introduced by him, it is concluded that he has failed to sustain 
the burden of proving the market value of peppers of the warranted 
size. 

With respect to the market value of the peppers actually received, 
respondent’s defense is based upon the assumption that he “placed the 
car to best advantage,” as stated in a telegram to complainant, and 





620 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 8 A.D, 


therefore whatever he received for the peppers represents the market 
value upon arrival. Complainant, on the other hand, denies the 
premise that the car was placed to best advantage and contends that 
the resale was improperly conducted, from which he concludes, and 
rightly so, that the proceeds did not represent the market value of the 
shipment upon arrival in Denver. Most indicative of the fact that the 
carload of peppers was not handled to the best advantage was that the 
sale was not made within a reasonable time, but on the contrary was 
extended over a period of about 314 weeks, during which time the 
peppers deteriorated, as evidence by the fact that 107 crates were 
dumped and 85 others were lost in sorting, although upon arrival 
there the peppers grade 80 percent U. S. No. 1, the same as when 
shipped. 

No reason for the delay in selling was advanced by the respondent, 
either at the time of the transaction or during the course of the oral 
hearing. No other evidence of the market value of the peppers actu- 
ally received at Denver was introduced by respondent. It is con- 
cluded that respondent has failed to sustain the burden of proving 
the value of the peppers upon arrival. 

The complainant, in contesting the position of the respondent as to 
the market value of the peppers actually received at Denver, has 
called attention to the price quotations of peppers “of good merchant- 
able quality and condition” contained in the Market News Reports for 
the two days following the day of arrival of the peppers in Denver. 
Official notice is taken of the quotations contained therein which show 
that the lowest price for Louisiana peppers on those two days was $5 
per bushel and that the lowest price for Louisiana Chile peppers was 
$5.50 per bushel. Making allowances for different sizes, these quota- 
tions tend to confirm the contention of the complainant that the resale 
by respondent was improper and disadvantageous. 

To summarize: Complainant delivered Chile peppers in accordance 
with the contract but failed to deliver Bell peppers of the warranted 
size; respondent has failed to prove that it was damaged by complain- 
ant’s breach of warranty as to the size of the Bell peppers; and re- 
spondent has paid only $1,409.93 of the agreed purchase price of 
$3,700.10, leaving a balance of $2,290.17. Complainant’s failure to 
deliver in accordance with the contract and respondent’s failure to 
pay the balance of the purchase price were both in violation of section 
2 of the act. Reparation should be awarded to complainant in the 
amount of $2,290.17, with interest, the counterclaim of the respondent 
should be dismissed, and the facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant as reparation $2,290.17, with interest thereon at 5 per- 
cent per annum from July 1, 1946, until paid. 

The respondent’s counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2115) 


Evans Propuce Company v. A. B. Framen Propuce Company. PACA 
Doc. No. 4861. Decided May 31, 1949. 


Failure to Pay Purchase Price—Resale for Shipper’s Account—Recission—Loss 
of Profits—Resale 


Where the facts show that, after delivery of a carload of potatoes not meeting 
contract specifications, the parties agreed that the purchaser was to resell 
the potatoes for the seller’s account, held, that a reasonable construction 
of the agreement is that the parties intended it to operate as a recission, 
and the purchaser is entitled to recover the purchase price paid by him, 
but not his loss of profits on the transaction, and purchaser should account 
to seller for the proceeds of the resale.* 


Inspection—Reversal of Shipping Point Inspection by Appeal Inspection 


Where an appeal inspection, reversing a shipping point inspection, shows a 
carload of potatoes delivered by the seller failed to meet contract specifica- 
tions, and where the facts show the seller did not in fact rely upon the 
shipping point inspection certificate, held, the seller’s breach was without 
reasonable cause and in violation of the act.* 


Evidence—Shipping Point Inspection Certificate—Appeal Inspection 


Facts held to show that the shipper did not rely upon shipping point inspection 
certificate in delivering a carload of potatoes which, upon appeal inspection, 
failed to meet contract specifications.* 


Transaction Constituting Interstate Commerce 


Where the seller knew a carload of potatoes was being purchased for out-of-state 
shipment and resale by the purchaser, held, the transaction was one in inter- 
state commerce.* 

Mr. Frank L. Shaw, of Monte Vista, California, and Mr. Richard L. Bloss, Jr., 
of Del Norte, Colorado, for complainant. Mr. Robert R. Tarbell, of Saguache, 
Colorado, for respondent. Mr. Rogers N. Robinson, Presiding Officer. 


Decision by Thomas J: Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 





622 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 8-A. D. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act of 1930, as amended (7 U.S. C., 1946 ed., 499a e¢ seq.). 
Complaint was filed on November 12, 1947, for the recovery of $732.98 
which is alleged to be the loss sustained as a result of the delivery by 
respondent on March 19, 1947, of a carload of potatoes which failed 
to conform in quality and condition with the requirements of the con- 
tract of the parties. The potatoes were resold by complainant, and the 
amount for which reparation is sought is alleged to be the difference 
between the contract price and the net proceeds of the resale. 

A copy of the complaint and a copy of the report of investigation 
made by the Regulatory Division of the Fruit and Vegetable Branch 
were served on respondent by registered mail on November 29, 1947. 
A copy of the report of investigation was served upon complainant on 
the same date. 

Respondent filed an answer on December 18, 1947, in which the sale 
and delivery to complainant were admitted, but it was contended that 
complainant had been given full knowledge as to the condition and 
quality of the potatoes before they were shipped. It was further 
alleged by respondent that the contract called for U.S. No. 1 size “A” 
potatoes, rather than U.S. No. 1 with at least 80% averaging 21, inches 
in diameter as stated in the complaint, and liability was denied by 
respondent. 

A hearing was held at Del Norte, Colorado, on July 26, 1948, at 
which both parties were represented by counsel. Complainant testified 
in his own behalf. A.B. Framel, one of respondent partners, and two 
other witnesses testified for respondent. 


FINDINGS OF FACT 


1. Complainant, W. M. Evans, is an individual doing business as 
the Evans Produce Company, whose post office address is Del Norte, 
Colorado. 

2. Respondent, A. B. Framel Produce Company, is a partnership 
composed of A. B. Framel and Delmar Fallis, whose post office 
address is Center, Colorado. At the time of the transaction involved 
herein respondent was licensed under the act. 

8. On or about March 17, 1947, in the course of interstate commerce 
and by telephone conversation, the parties entered into a contract for 
the sale by respondent to complainant of one carload, consisting of 
500 100-Ib. sacks, of U. S. No. 1, Size A, dark red McClure potatoes, 
at an agreed price of $3.00 per hundredweight, less freight of $6.25, 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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or a net sum of $1,493.75, f. o. b. Center, Colorado. At the time of 
entering into the contract, respondent knew complainant was pur- 
chasing the potatoes for the purpose of out-of-state shipment and 
resale. 

4. Immediately prior to shipment, a carload of potatoes was washed, 
sorted and graded at the warehouse of John McClure, a potato dealer 
and shipper at Center, Colorado. These were loaded into car PFE- 
42738. Federal-State of Colorado shipping point inspection certifi- 
cate No. 106647 evidencing an inspection of these potatoes completed 
on March 19, 1947, shows that the potatoes graded U. S. No. 1, Size 
A. On March 19, 1947, these potatoes were shipped by respondent 
to complainant at Pueblo, Colorado. 

5. On the date of shipment, March 19, 1947, respondent mailed an 
invoice to complainant based on the contract price, covering 500 sacks 
of “U. S. 1” dark red McClure’s. Complainant paid the invoice by 
check dated March 20, 1947. 

6. On or about the date of shipment, complainant resold and di- 
verted the potatoes in question to the Atlantic Commission Company 
at Chicago, Illinois, at $3.90 per ewt. for a total price of $1,950.00, 
less freight of $375.90, or a net delivered price of $1,574.10. The 
shipment arrived at Chicago, Illinois, on or about March 25, 1947. 

7. An appeal inspection was made of the potatoes upon arrival 
at destination. As evidenced by appeal inspection certificate Bu 
126170 dated March 25, 1947, the potatoes failed to grade U. S. No. 1, 
size A, because of grade defects in excess of tolerance. This appeal 
certificate specifically reversed the Federal-State shipping point in- 
spection certificate as to grade. Upon receipt of a report concerning 
the appeal inspection, the Atlantic Commission Company, Inc. notified 
complainant that the potatoes would not be accepted. 

8. After knowledge of the rejection by the Atlantic Commission 
Company had been communicated to complainant by wire on March 
26, 1947, complainant promptly called respondent by telephone on 
March 27, and told him that the shipment had been rejected and that 
an appeal inspection made in Chicago showed that the potatoes failed 
to grade U. S. No. 1, size A, on account of grade defects in excess of 
tolerance, and that the original inspection was reversed. In this 
conversation, complainant asked respondent-partner Framel whether 
he had anyone who could handle this carload of potatoes for him in 
Chicago, and respondent replied that he did not, but asked that the 
complainant handle the potatoes for him, which complainant agreed 
to do. 

9. The potatoes delivered by respondent were resold on a commis- 
sion basis by Louie Cohen, Inc., Chicago, Illinois, at $2.65 per hundred- 
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weight which, after deduction of demurrage, freight, commission, 
etc., resulted in net proceeds of $841.12. These net proceeds were 
remitted to complainant. The day after this sale was made com- 
plainant called respondent to advise him of the proceeds received and 
respondent refused to acknowledge any responsibility for the loss. 

10. A formal complaint was filed on November 4, 1947, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


At the close of the hearing, respondent’s attorney made several 
motions to dismiss the proceeding. Of these, consideration will be 
given first to the motion based upon the contention that the Secre- 
’ tary is without jurisdiction because the transaction was not one in 
interstate commerce. This motion should have been, and is hereby 
overruled, since it is evident that respondent knew that the potatoes 
were purchased by complainant for shipment to a destination outside 
the State of Colorado. A similar situation was involved in the case 
of Krueger v. Acme Fruit Company 75 F. 2d 67 (1935), wherein 
numerous cases were cited in support of the holding that the pur- 
chase of commodity for shipment from one state to another is as 
much a part of interstate commerce as the transportation or sale 
at destination. The motion to dismiss for lack of jurisdiction on the 
ground that the transaction is one between two dealers and such a 
contract is not covered by the act is clearly without merit. The mo- 
tion should have been, and is hereby overruled. Respondent’s remain- 
ing motions, relating to the existence of a new agreement between 
the parties relative to resale of the potatoes at Chicago, should have 
been and are hereby overruled for reasons which, without dealing 
with them individually, will appear from the view we take of the 
case. 

With respect to the merits of the case, the evidence shows clearly 
that the parties negotiated over the telephone for the sale by respon- 
dent to complainant of 500 sacks of U. S. No. 1, dark red McClure 
potatoes. As to the size of the potatoes agreed to be delivered, 
respondent-partner Framel testified at the hearing as follows: 

“* * * T sold him U. S. No. 1 Size A. I told him (over the telephone) I 
didn’t know what they would make until after the inspection was made and 
completed but I knew what the size would be and he accepted it on those 
terms as U. S. No. 1 Size A; that is what I sold to him and delivered to 
him when he asked me to Dill it to him from there to Pueblo * * *” 
(R. P. 42). 

It also appears from complainant’s affidavit of July 25, 1947, that 
the contract called for U.S. No. 1, Size A, potatoes. We therefore con- 
clude that the contract did call for U. S. No. 1, Size A, potatoes and, 
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further, we conclude that complainant entered into the agreement upon 
the basis of respondent’s oral representations as to size and grade. 

A Federal-State of Colorado shipping point inspection certificate 
covering an inspection of the potatoes completed on March 19, 1947, 
states that the produce in question graded “U.S. No. 1, Size A.” How- 
ever, upon arrival at Chicago, Illinois, an appeal inspection was made. 
Appeal inspection certificate B—126170, dated March 25, 1947, covering 
the potatoes, reads, in part, as follows: 

“Quality: * * * Grade defects range from 5 to 16%, average approxi- 
mately 10% consisting chiefly of shatter bruises, surface and pitted Scab, some 
sunburn and misshapen. Generally pale to well mostly fairly well colored. 

“Condition: Stock is generally firm. In 20% of sacks from 5 to 6% soft rot, 
in 70% from less than 1% to 2%, on 10% none, average 2% Slimy Soft Rot gen- 
erally in advanced stages and in most instances following Bacterial Ring Rot. 

“Grade: Fails to grade U. S. No. 1, Size A, account grade defects in excess of 

tolerance.” 
This appeal inspection certificate specifically reversed the shipping 
point inspection certificate as to grade. It is established, therefore, 
that respondent failed to deliver potatoes of the grade called for by the 
contract. 

With respect to the question whether respondent’s failure to deliver 
was not without reasonable cause by reason of reliance upon the ship- 
ping point inspection certificate, we find several indications in the 
record that, in entering into the contract, respondent did not in fact 
rely upon the shipping point inspector’s certification. First, respond- 
ent represented unequivocably that the potatoes were U.S. No. 1, Size 
A, and the contract negotiations were completed prior to the time the 
shipping point inspection was made. Second, the Federal-State in- 
spection was requested by complainant, not by respondent. Third, 
the hearing record contains several references by Framel to the fact 
that, when he learned that complainant proposed to ship the potatoes 
in question to Chicago, he, Framel, told the inspector to stop at com- 
plainant’s office and, “explain to him, tell him what is in the car and 
give him all the facts.” The facts in this case are, therefore, distin- 
guishable from such cases as United Fruit and Produce Company v. 
Mailloux Fruit and Produce Company, Inc. and/or Western Vege- 
table Distributors, 4 A. D. 578, wherein, we held that, in the absence of 
a showing of knowledge of the actual grade of the commodity, the 
shipper was justified in relying on the officia] inspection at shipping 
point. 

Respondent also contends that complainant received full information 
before shipment as to the quality and condition of the potatoes from 
Neil Pennington, the shipping point inspector, and from John 
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McClure, a produce dealer at Center, Colorado, who washed and 
sorted the potatoes for respondent. Pennington, who was called as a 
witness by respondent, had no recollection of the particular transac- 
tion, but McClure stated that he told complainant over the telephone 
before the potatoes were shipped that he felt the potatoes in question 
would not be acceptable in Chicago because the Chicago trade 
demanded potatoes of a very dark red color, whereas some of “our” 
potatoes are of a pale color. McClure further testified that color did 
not have anything to do with the grade or quality of the potatoes. 
Complainant denied that the conversation referred to by McClure ever 
occurred. We are not convinced, upon the evidence submitted, that 
complainant had knowledge before he diverted the car that the potatoes 
in question had grade defects in excess of tolerance. 

From the evidence of record, we conclude that respondent’s failure 
to deliver in accordance with the terms of the contract was without 
reasonable cause and in violation of section 2 of the act. 

There was also a sharp conflict in crucial testimony as to what was 
said in a telephone conversation, which admittedly took place between 
respondent and complainant, after rejection on arrival in Chicago by 
the Atlantic Commission Company. Complainant contended that in 
this conversation respondent stated that he had no one to handle the 
potatoes in Chicago for him, and asked complainant to dispose of them 
as quickly as possible for respondent’s account. The latter statement 
respondent denies. The record contains the following letter dated 
March 28, 1947, from complainant to respondent : 

“Reference is made to car PFE 42738 loaded and purchased from you March 
19. The inspection on it was reversed by U. S. D. A. and car rejected on this 
inspection, making the inspection here void. 

“As per our phone conversation, we have asked Atlantic Commission Company, 
to whom the car was shipped, and the Cohen Company to work on the sale of it 
for you. 

“We are sure they will get all possible for it.” 

This letter tends to support complainant’s version of the telephone 
conversation with respect to resale of the carload of potatoes. 

Complainant’s testimony is further supported by the affidavit of 
Harold A. Packard, an employee of complainant, who listened to the 
telephone conversation in question on an extension line in complain- 
ant’s office. From this evidence it also appears both parties were 
aware of the regulations permitting an appeal inspection and with 
the fact that a reversal of shipping point inspection “throws it (the 
shipment) back on the one loading it.” Comps. affidavit of July 25, 
1947. 
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We conclude upon the evidence submitted that, upon rejection of 
the shipment of potatoes by the Atlantic Commission Company in 
Chicago, the parties agreed that complainant should handle the resale 
of the shipment for respondent’s account. 

In agreeing that complainant make resale for respondent’s account, 
it seems clear the parties contemplated that the purchase price paid 
by complainant be refunded to him. However, no mention was made 
of complainant’s loss of profits on the transaction. We think a 
reasonable construction of the agreement is that it was intended to 
operate as does a recission in cases where the goods have been received 
by the buyer. Under section 69 (1) (b) of the Uniform Sales Act a 
buyer who elects to rescind is entitled to recover the purchase price or 
any part thereof which has been paid. Complainant, therefore, should 
recover the purchase price of $1,493.75 paid to respondent, but should 
account for the proceeds of resale amounting to $841.12. Respondent 
should be ordered to pay to complainant, as reparation, the difference 
between these two amounts, or $652.63, with interest, and the facts 
should be published. 

ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $652.63, plus interest thereon at 5 
percent per annum from April 1, 1947, until paid. 


The facts as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(A. D. 2116) 


RosentHaL Company, Inc. v. Jack Kerzner. PACA Doc. No. 4898. 
Decided May 31, 1949. 


Failure to Pay on Joint Account Agreement—Evidence 


Where complainant seeks to recover a deficit incurred in handling onions on 
joint account with respondent, concerning the oral details of which parties 
are in disagreement, consideration may be given to any valuable pertinent 
documentary evidence, but since prompt objection was not made by party 
affected, it is concluded that no breach of contract or duty on the part of 
the complainant has been established and, therefore, complainant is entitled 
to an award of reparation in the amount under the joint account agreement.* 


Joint Account Agreement—Warranties—Suitable Shipping Condition 


Implied warranty of seller that produce is in suitable shipping condition is 
not applicable to joint account transactions.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Ned Stein, of 
Philadelphia, Pennsylvania, for respondent. Mr. James A. O’Donnell, Pre- 
siding Officer. : 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This a proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seg.), instituted for 
the recovery of $1,476.56, the amount claimed to be due complainant 
from respondent in connection with four carloads of onions handled 
on joint account. Informal complaint was received on June 19, 1947, 
and a formal complaint was filed on December 16, 1947. A copy of 
the formal complaint and a copy of the report of investigation made 
by the Regulatory Division, Fruit and Vegetable Branch, were served 
on respondent by registered mail on January 23, 1948. A copy of the 
report of investigation was likewise served on complainant on Janu- 
ary 26, 1948. 

Respondent filed an answer on February 27, 1948, admitting that 
respondent agreed to handle the four shipments in question on joint 
account with complainant, but denying any liability under that con- 
tract. Two grounds of defense are alleged: first, that complainant 
breached its warranty that the onions were 100 percent sound and in 
good condition; and, second, that a subsequent agreement was made, 
under which respondent was to dispose of the onions at the best pos- 
sible market price. 

A hearing was held at Philadelphia, Pennsylvania, on September 
28, 1948, at which both parties were represented by counsel. Com- 
plainant offered the deposition of David R. Rosenthal, to which re- 
spondent made several objections. The testimony of Jack Kerzner, 
R. H. Von Glahn and Harry E. Snyder was offered by respondent. 

David R. Rosenthal stated in his deposition that he negotiated the 
agreements with respondent during telephone conversations which 
took place on May 14, 16 and 17, 1947, and that on the same days he 
sent confirming telegrams and invoices to respondent. This witness 
also testified that he personally examined the onions and found them 
to be merchantable; that, during his telephone conversations, he in- 
formed respondent of the shipping dates and that the cars were on 
track in Chicago. This witness denied making any warranties or 
representations as to grade and also denied giving respondent author- 
ity to sell the four carloads of onions on consignment. On cross-ex- 
amination, Rothenthal testified that two of the cars arrived in Chicago 
on May 12 and that the other two arrived there on May 16, 1947; that 
each of the cars in question was held at St. Louis, Missouri, from 36 
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to 48 hours; that he gave no warranty that the produce was 100% 
sound. He also stated that he could not remember whether the four 
carloads of onions had been offered to other buyers. 

Respondent, Jack Kerzner, testified that during his telephone con- 
versations with Rosenthal, he took it for granted that the cars had 
just arrived in Chicago; that Rosenthal made no mention of the Texas 
shipping dates; and that the onions were warranted as “absolutely 
sound, good, bright, clean onions, and very well in appearance.” 
Kerzner stated that when he telephoned to complainant after arrival 
of the shipments and objected to the quality and condition of the on- 
ions, Rosenthal authorized respondent to sell the onions on consign- 
ment. Kerzner also testified that normal travel time for refrigerated 
cars from Laredo, Texas, to Chicago, Illinois, is the third morning 
delivery and that the same time is required for movement from Chicago 
to Philadelphia. This witness denied receiving complainant’s in- 
voices prior to the time the trouble was experienced with the onions. 


FINDINGS OF FACT 


1. Complainant, Rosenthal Company, Inc., is a corporation whose 
post office address is 216 South Water Market, Chicago, Illinois. 

2. Respondent, Jack Kerzner, is an individual whose post office ad- 
dress is 28 Oregon Avenue, Philadelphia 48, Pennsylvania. At the 


time of the transactions involved herein, respondent was licensed under 
the act. 

3. On or about May 14, 1947, complainant entered into a joint ac- 
count agreement with respondent for the handling of 510 bags of me- 
dium yellow onions, Randolph Slaughter brand, contained in car 
PFE 24301, at the agreed price of $1.25 per bag, f. o. b. shipping point, 
or a total of $637.50. This carload of onions was shipped from South 
Laredo, Texas, on May 5, 1947; arrived in Chicago on May 12; was 
diverted off track Chicago to respondent on May 14 and arrived in 
Philadelphia, Pennsylvania, on May 17, 1947. Respondent wired 
complainant on May 21, 1947, stating that the onions showed decay 
and that there were 247 setouts. Between May 22 and June 6, 1947, 
respondent sold this carload of onions of net proceeds of $131.56. 

4. On or about May 14, 1947, complainant entered into a joint ac- 
count agreement with respondent for the handling of 510 bags of 
medium yellow onions, Golden Brothers brand, contained in car URT 
8090, at the agreed price of $1.10 per bag, f. o. b. shipping point, or a 
total of $561. This carload of onions was shipped from Laredo, 
Texas, on May 6, 1947; arrived in Chicago, Illinois, on May 12; was 
diverted off track Chicago to respondent on May 14, and arrived in 
Philadelphia, Pennsylvania, on May 17, 1947. Respondent wired 
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complainant on May 20, 1947, stating that the onions average 12 per- 
cent decay. Between May 19 and June 9, 1947, respondent sold this car- 
load of onions for net proceeds totalling $73.47. 

5. On or about May 16, 1947, complainant entered into a joint ac- 
count agreement with respondent for the handling of 510 bags of 
medium yellow onions, Jerry brand, contained in car PFE 44909 at 
the agreed price of $1.25 per bag, f. o. b. shipping point or a total of 
$637.50. This carload of onions was shipped from South Laredo, 
Texas, on May 6, 1947; arrived in Chicago, Illinois, and was diverted 
off track to respondent on May 16, 1947, and arrived in Philadelphia, 
Pennsylvania, on May 19, 1947. Respondent wired complainant on 
May 21, 1947, stating that the onions showed decay and that there were 
290 setouts. Between May 26 and June 3, 1947, respondent sold the 
carload of onions for net proceeds totalling $141.64. 

6. On or about May 17, 1947, complainant entered into a joint ac- 
count agreement with respondent for the handling of 510 bags of 
medium yellow onions, Randolph Slaughter brand, contained in car 
IC 52604 at the agreed price of one dollar per bag, f. o. b. shipping 
point or a total of $510. This carload of onions was shipped from 
South Laredo, Texas, on May 9, 1947; arrived in Chicago, Illinois, on 
May 16, 1947; was diverted off track Chicago to respondent on the fol- 
lowing day and arrived in Philadelphia, Pennsylvania, on May 20, 
1947. Respondent wired complainant on May 23, 1947, stating that the 
onions average seven percent decay and that there were 205 setouts. 
Between May 22 and June 5, 1947, respondent sold the carload of 
onions for net proceeds totalling $260.44. 

7. When the parties entered into the previously described joint 
account agreements, complainant made no representations, either ex- 
press or implied, that the shipments had just arrived in Chicago or 
that the onions were 100 percent sound and in good condition as alleged 
by respondent. 

8. On May 20, 1947, the onions contained in car PFE 24301 were 
inspected at Philadelphia, Pennsylvania, by the Binney Inspection 
Service which showed decay ranging from 4 to 22 percent, averaging 
8 percent soft rot and mold with 247 rubbed, wet and stained bags 
segregated. Federal inspection of these onions on the following day 
showed that the stock which was free from decay was firm; mostly 
dry, some damp; fairly well cured; some surface Black Mold; 1 to 
35 percent, averaging approximately 12 percent decay, chiefly Bac- 
terial Soft Rot with some Black Mold Rot. 

9. On May 19, 1947, the onions contained in car URT 8090 were 
inspected at Philadelphia, Pennsylvania, by the Binney Inspection 
Service which showed decay of less than one percent with 101 rubbed 
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bags segregated showing adjacent bulbs chafed and bruised. Fed- 
eral inspection of these onions on the following day showed that the 
stock which was free from decay was firm; slightly damp to damp; 
2 to 25 percent, averaging approximately 12 percent decay, Bacterial 
Soft Rot and Gray Mold Rot were reported present in all stages. 

10. On May 20, 1947, the onions contained in car PFE 44909 were 
inspected at Philadelphia, Pennsylvania, by the Binney Inspection 
Service which showed decay ranging from 6 to 26 percent, averaging 
12 to 13 percent, soft rot and mold with 290 very wet and stained bags 
segregated. Federal inspection of these onions on the following day 
disclosed that the stock which was free from decay was firm; generally 
damp; fairly well cured; some surface Black Mold; 3 to 40 percent, 
averaging approximately 14 percent decay, chiefly Black Mold Rot 
with some Bacterial Soft Rot. 

11. On May 21, 1947, the onions contained in car IC 52604 were in- 
spected at Philadelphia, Pennsylvania, by the Binney Inspection Serv- 
ice which showed neck rot decay ranging from 0 to 4 percent, averaging 
1 to 2 percent. A subsequent inspection made jointly by the Binney 
Inspection Service and the Railroad Perishable Inspection Agency on 
the next day disclosed decay ranging from 0 to 4 percent, averaging 
2 percent; with 160 rubbed and wet stained bags segregated. Most of 
these bags were reported showing 10 to 20 adjacent bulbs chafed and 
bruised. Federal inspection of these onions on May 22, 1947, disclosed 
the stock to be generally firm; fairly dry to-slightly damp; average 
4 percent sunscald, affecting areas covered with surface Black Mold; 
decay ranging from 2 to 12 percent, averaging 7 percent, mostly af- 
fecting 2 tu 5 outer scales, some affecting necks, chiefly Bacterial 
Soft Rot. 

12. Respondent tendered to complainant a check for $607.11 in full 
settlement of the transactions involved in this controversy but com- 
plainant refused to accept the check. 

13. The invoice cost of the four shipments in controversy was $2,346, 
Adding transportation and other charges of $1,889.74, the total joint 
account investment was $4,235.74. Gross proceeds on resale were 
$2,496.85, thus leaving $1,738.89 as the total loss sustained. One-half 
of this or $869.44 is chargeable to each of the parties to this proceeding 
under the joint account agreement. Complainant is entitled to the 
difference between the invoice cost of the four shipments ($2,346) 
and one-half of the total loss sustained ($869.44), or $1,476.56. 

14. Formal complaint was filed on December 16, 1947, which was 
within nine months after the cause of action accrued. 

842500—49——10 
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CONCLUSIONS 


The claimed breach of warranty by complainant is relied upon by 
respondent in support of his position that complainant is entitled to 
receive only the net proceeds of $607.11 received on resale of the onions. 
Respondent claims that this is so because complainant warranted the 
onions to be “100 percent sound and in good condition”. Respondent 
also contends that complainant misrepresented facts in stating that the 
shipments in controversy had just arrived in Chicago after normal 
time and conditions in transit from shipping points in Texas. 

Complainant submitted testimony to the effect that respondent was 
advised of the original shipping date of each car and that the only 
warranties or representations made were contained in the confirming 
telegrams and invoices. 

Since the parties are in disagreement with reference to the terms 
of the oral agreements, consideration will be given to the documentary 
evidence of record. In this connection, reference is made to com- 
plainant’s confirming telegrams and the invoices which were mailed 
to the respondent on the same days that the parties negotiated the 
joint account agreements during telephone conversations. These 
documents may properly be considered in detail where, as here, the 
parties are in disagreement concerning the negotiations and the result 
thereof. 

The record discloses that complainant sent a confirming telegram to 
respondent on the day that each of the transactions was negotiated. 
These telegrams gave the car number, the number of bags of medium 
yellow onions contained in each car; the joint cost and stated that the 
shipments were being diverted “off track Chicago” on the day that 
each of the wires was sent. Promptly on completion of negotiations 
in each instance, complainant mailed an invoice to respondent giving 
the date of the transaction, the date of shipment, the joint cost f. o. b. 
shipping point, the number of bags and the brand of the bags in 
each car. 

Respondent admits receiving the confirming wires and the invoices 
but contends that the invoices were not received until after the dispute 
arose with complainant. It is significant, however, that the earliest 
complaint made by respondent was approximately four days after 
the invoices were mailed. In the absence of corroborating evidence, 
respondent’s testimony alone is not accepted as establishing the time 
the invoices were received. It is concluded, therefore, that the con- 
firming telegrams and the invoices were received by respondent some- 
time prior to the arrival of the four cars at Philadelphia, Pennsylvania. 
If the confirming telegrams and the invoices did not correctly set 
forth the terms and conditions of the joint account agreement as he 
understood it, the respondent should have made known immediately 
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any objections or exceptions that he might have to them. This he did 
not do. It was not sufficient for respondent to merely complain of 
conditions as he did in his wires to complainant. If he considered 
shipping dates and 100 percent sound onions as vitally important 
and material provisions of the agreements, he should have so advised 
complainant upon receipt of the confirming wires and invoices. 

Respondent suggests that since this was an f. o. b. sale the seller 
warranted the produce to be in suitable shipping condition. Such a 
warranty is not for consideration here, however, because the suitable 
shipping condition rule does not apply to joint account transactions, 
the relationship of buyer and seller not being involved. Heggblade 
Marguleas Company v. Peter Martori’s Sons, Inc., 4 A. D. 323; A. J. 
Evans Marketing Agency, Inc. v. Chester Franzell and Company, 5 
A. D. 185. 

There remains the question whether the parties entered into a new 
agreement to the effect that respondent would handle the shipments 
for complainant’s account. Respondent contends that such a new 
agreement was reached after arrival of the onions. Complainant 
denies the alleged new agreement, and Rosenthal testified by deposi- 
tion that he specifically refused to accede to respondent’s suggestion 
that the onions be handled for complainant’s account. Kerzner’s 
testimony on this point is unconvincing. After stating that Rosenthal 
told him to “work these onions out, and we will see what happens,” 
he testified that the agreement to handle on consignment applied only 
to the first car, but then said that “he (Rosenthal) agreed to let me 
handle for his account these cars, and then he must have changed his 
mind and decided that I was not to handle for his account.” Re- 
spondent has the burden of proving the alleged new agreement, and 
has failed to sustain that burden. 

For the reasons stated, it is concluded that no breach of contract or 
duty on the part of complainant has been established. It necessarily 
follows that respondent’s failure to pay complainant $1,476.56 (Cost 
of $2,346, less one-half the loss from sales, $869.44) under the joint 
account agreement, was in violation of section 2 of the act. Repara- 
tion, therefore, should be awarded complainant in the amount of 
$1,476.56, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,476.56, with interest thereon at the 
rate of 5 percent per annum from June 15, 1947, until paid. 

The facts set forth herein shall be published. 
Copies hereof shall be served on the parties. 
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PACA Doc. No. 5094.* Decided May 31, 1949. 


Dismissal—Settlement Between Parties 


Since complainant in this proceeding has notified the Department that the contro- 
versy has been settled and requested that the complaint filed herein be dis- 
missed, the complaint is accordingly dismissed. 

r. Warren 8S. Earhart, of Kansas City, Missouri, for complainant. Mr. Harry 8. 
Dunmire, of Pittsburgh, Pennsylvania, for respondent. Mr. John F. McCarty, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


An informal complaint was filed March 3, 1948, and a formal com- 
plaint was filed on January 17, 1949, in this reparation proceeding 
under the Perishable Agricultural Commodities Act, 1930, as amended 
(7 U.S. C. 1946 ed. 499a et seg.). The proceeding was instituted for 
the recovery of damages alleged to have been caused by a breach of 
warranty of quality of a carload of grapes purchased by complainant 
from respondent. Respondent filed an answer on February 17, 1949, 
alleging that no breach of warranty had occurred and denying 
liability. 

An oral hearing was requested. By letter dated May 16, 1949, com- 
plainant’s attorney notified the Department that the case had been 
settled and authorized dismissal of the proceeding. Accordingly, the 
complaint filed herein is dismissed. 

Copies hereof should be served upon the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 





8A.D. MORT ZAHLER & CO. UV. PAUL V. HANLEY PRODUCE CO. 635 
(A. D. 2118) 


Morr ZaHLER & Company v. Paut V. Hantey Propuce Company. 
PACA Doce. No. 5124. Decided May 31, 1949. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant sold potatoes to respondent company which accepted delivery 
but failed to pay the balance of the purchase price, and where it failed to file 
an answer to the complaint which failure to answer constitutes an admission 
of the facts alleged in the complaint, held, complainant is entitled to an 
award of reparation in the amount of the balance of the purchase price.* 

Mr. Sydney M. Dornbusch, of Newark, New Jersey, for complainant. Mr. EF. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
Informal complaint was made on November 9, 1948, and a formal 
complaint was filed December 20, 1948, alleging failure on the part of 
respondent to pay the agreed purchase price for several truckloads of 
potatoes bought from complainant during the period from August 6 
to September 8, 1948. A copy of the report of investigation was served 
upon the complainant March 17, 1949. On March 18, 1949, copies of 
the report of investigation and the formal complaint were served upon 
the respondent. 

At the time of service of the complaint respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that in accordance with section 47.8 (c) of the rules of practice failure 
to file an answer would constitute an admission of the facts alleged in 
the complaint. The respondent requested and was granted an exten- 
sion of time to May 2, 1949, in which to file an answer, but the respond- 
ent has failed to file an answer and this proceeding is being disposed 
of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Morton Zahler, is an individual doing business as 
Mort Zahler & Company, whose address is 103 Elm Street, Newark 5, 
New Jersey. 

2. Respondent is a corporation, Paul V. Hanley Produce Company, 
Inc., whose address is 513 Boulevard, Bayonne, New Jersey. At the 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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time of the transaction complained of herein, respondent was not 
licensed, but was subject to license under the act. Respondent on 
November 30, 1948, filed application for license and paid the required 
fee plus accrued arrearage of $5.00. 

3. During the period beginning on or about August 6, 1948, and 
ending about September 8, 1948, complainant sold to respondent 17 
lots, totaling 6,060 sacks, of potatoes for the agreed price of $17,210.50. 

4. The potatoes sold were delivered by the complainant at respond- 
ent’s request from shipping points in New York and New Jersey to the 
United States Government at various army and navy camps and 
installations in North Carolina, Virginia, Maryland, Pennsylvania, 
and Washington, D. C. 

5. Respondent paid complainant $8,500, but has paid complainant no 
part of the balance due of $8,710.50. 

6. The formal complaint was filed December 20, 1948, which was 
within nine months after the cause of action accrued. 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 8A.D. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing as provided for in the rules of practice (7 CFR 
1945 Supp. 47.8 (e)). The facts thus admitted, are that the respondent 
purchased from the complainant a large quantity of potatoes at the 
agreed purchase price of $17,210.50; that the complainant at request 
of respondent delivered in interstate commerce the commodity in 
accordance with the terms of the contract to the United States Govern- 
ment at various military establishments; that the potatoes were ac- 
cepted by the United States Government and that respondent has paid 
complainant $8,500, but has failed to pay the remaining $8,710.50 of 
the agreed purchase price. The failure of the respondent to pay the 
balance of the purchase price is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of $8,710.50, 
with interest and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant as reparation, $8,710.50, with interest thereon at the 
rate of 5 percent per annum from October 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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COURT DECISIONS 


SraRK ET AL. Vv. BRANNAN, SECRETARY OF AGRICULTURE, 82 F. Supp. 
614. Decided February 24, 1949. 


DISTRICT COURT, DISTRICT OF COLUMBIA 
Civil Action No. 12944 


Order No. 4—Invalidity of Cooperative Associations Payment Provisions— 
Stay Order 


Where several milk producers brought action to restrain the Secretary of Agri- 
culture from enforcing the provisions of Order No. 4 regulating the handling 
of milk in the Greater Boston, Massachusetts, marketing area, which provide 
for deductions of certain sums of money from the producers’ settlement fund 
and the payment of such deductions to cooperative associations, the court 
held, that the cooperative payment provisions of the Boston milk marketing 
order are illegal, and issued a stay order until final determination of this 
cause: Provided, that the Secretary shall require that the market administra- 
tor deposit all sums representing monthly deductions from the equalization 
pool established under the Order in a special bank account from which no 
disbursement shall be made until final determination of this action.* 


Producers’ Right to Maintain Class Action to Restrain Secretary Against 
Diversion of Funds From Producers’ Pool 


In accordance with the Supreme Court ruling (321 U. S. 288) milk producers who 
have an interest in the common fund, may maintain a class action in order 
to restrain the Secretary of Agriculture against what they deem to be an 
unlawful diversion of part of the money from producers’ pool.* 


Action—Right to Sue Where Encroachment is Slight 


It would be a dangerous doctrine that would preclude a person from seeking to 
vindicate the civil rights by a judicial proceeding merely because the encroach- 
ment of which he complains is but slight.* 


Action—Right to Sue Where Expense of Litigation is Borne by Another Party 


It would be unsound to bar a person from recourse to a judicial remedy merely 
because the expenses incurred by him in the litigation are advanced or borne 
by someone else.* 


Power of Court to Set Aside Action of Secretary—Broad Powers of Secretary 
Not Limited and His Wide Discretion Not Untrammeled 


Although the courts may not interfere with the exercise of broad powers and wide 
discretion of the Secretary conferred upon him by the Act, the Secretary's 
authority under the Act is not unlimited and his discretion is not untrammeled 
since he must act within the confines and the orbit of the statute, and if he 
transcends these boundaries and promulgates an order that is not authorized 
by law, the courts have a duty to step in, if the matter is properly presented 
to them in a justiciable case or controversy.* 


*Reference to each point involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Lack of Power of Administrative Agency to Take Property of One Person for 


Benefit of Another 


order, has directed that out of the pool belonging in equity to all of the milk 
producers, a certain amount should be deducted and paid to cooperative 
associations, thus depriving the remaining producers of a portion of the money 
that would otherwise be paid to them, no matter how well intended, or even 
how desirable his action might be, he may not overstep the statutory limita- 
tions on his authority, for, he may not take the property of one person and 
give it to another.* 


Words and Phrases—Construction and Meaning of Word “Incidental” 


primary subject. A thing incidental to an express provision is dependent or 
ancillary to it, and this term does not comprehend something additional to 
and independent of the principal subject matter as it relates solely to matters 
of a subordinate nature inherently forming a part and parcel of the main 
topic.* 


Words and Phrases—Application of Meaning of Word “Incidental” Relative 
to Term “Not Inconsistent” 


A provision for making substantial deductions from the equalization pool and 
paying them to cooperative associations, can hardly be construed as inci- 
dental to the other parts of the orders for it is entirely independent and 
is of major importance and, moreover, the provision can hardly be said to 
be “not inconsistent” with the terms and conditions expressly specified in 
the statute which provides that the price shall be subject to adjustments 
only for enumerated factors and it contains no provision for an adjustment 
by way of a deduction in favor of cooperative associations, and, finally, it 
cannot be properly said that the challenged provision is necessary to effec- 
tuate the other provisions of the order.* 


Construction and Interpretation—Administrative Construction of Statutes 


statute should be given great weight in determining its meaning is inappli- 
cable in the instant case, first, because the doctrine has its principal useful- 
ness in situations involving a continuous uniform administrative construc- 
tion of a statute over a considerable period whereas here there has been a 
single construction resulting in the promulgation of several orders, all 
within a comparatively short time and, second, this rule should not be applied 
to an administrative construction involving the administrator’s own powers, 
for, it would be a strange doctrine that would permit an administrative 
officer to extend his own powers in doubtful cases by his own interpretation 
of the statute. It would be a clear case of lifting oneself by one’s own 
bootstraps.* 


*Reference to each point involved in this case will be found in Index-Digest and 
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Legislative History of Provision of Act Relative to Deductions for Payments to 
Cooperative Associations 


The legislative history of the statute throws much light upon the question relating 
to diversion of funds from producers’ pool for payment to cooperative 
associations.* 


Edward B. Hanify, of Boston, Mass., Harry Polikoff, of New York, N. Y., and 
Edgar J. Goodrich, of Washington, D. C., for plaintiffs. 

George Morris Fay, United States Attorney, and Mary Connor Myers, of the 
Department of Agriculture, both of Washington, D. C., for the defendant. 

William E. Leahy, of Washington, D. C., and Seward A. Miller, of New York, 
N. Y., for the Dairymen’s League Cooperative Association, Inc., intervening 
defendant. 


Action by several milk producers for an injunction against the Sec- 
retary of Agriculture to restrain him from enforcing certain provi- 
sions of an Order regulating the handling of milk in the Greater 
Boston, Massachusetts, marketing area, and for a judgment declaring 
the provisions in question to be unauthorized, illegal, and void. Judg- 
ment for the plaintiffs. 


Horrzorr, District Judge. 


This is an action brought by several dairy farmers against the Sec- 
retary of Agriculture, to enjoin the enforcement of a section of an 
Order regulating the handling of milk in the Greater Boston market- 
ing area. The challenged provision directs the deduction of certain 
sums of money from the producers’ settlement fund and the payment of 
such deductions to cooperative associations. The plaintiffs claim that 
there is no basis in law for this preferential scheme. The sole question 
presented for the determination of this court is whether this provision 
is authorized by statute. 

The Order in question was issued by the Secretary of Agriculture 
under the provisions of the Agricultural Adjustment Act of 1937 (Act 
of June 3, 1937; 50 Stat. 246; 7 U. S. C. 601 et seg.). Among other 
things, the statute empowered the Secretary of Agriculture to issue 
orders governing persons engaged in the handling of agricultural com- 
modities (7 U.S.C. 608c). In the case of milk and its products, it was 
provided that Orders of the Secretary should contain one or more of 
the terms and conditions enumerated in the statute and no others (Sec. 
608c (5)). In brief, the terms and conditions permitted by the Act 
related to classification of milk, minimum prices, time of payment, 
payment of uniform prices to producers, and payment for certain serv- 


*Reference to each point involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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ices to producers, except as to those for whom the services were rendered 
by a cooperative marketing association. The prices to be paid by han- 
dlers and the prices to be paid to producers were to be subject only to 
adjustments for factors expressly enumerated by the statute. 

In addition, the statute provided that all Orders relating to agricul- 
tural commodities might contain one or more terms or conditions there- 
in enumerated. None of these are material in this action except the 
last, which authorized the inclusion of terms: “(D) Incidental to, and 
not inconsistent with, the terms and conditions specified in subsections 
(5), (6), and (7) and necessary to effectuate the other provisions of 
such order.” (Sec. 608c (7).) 

Pursuant to statutory authority, the Secretary of Agriculture, on 
July 28, 1941, issued an order regulating the handling of milk in the 
Greater Boston marketing area. This Order was amended on August 
1, 1947. The provisions to which the plaintiffs object are found both 
in the original and in the amended Order. In substance the Orders, 
insofar as material, may be summarized as follows. 

All milk sold by dairy farmers is divided into two classes: Class I, 
milk sold for use as fluid milk; and Class IT, milk sold for use for other 
purposes, such as manufacture of butter and cheese. Customarily, for 
economic reasons, the two classes of milk are sold at different prices. 
The Orders created an equalization plan whereby every dairy farmer 
(generally known as “producer” receives a proportionate share of the 
total proceeds of all milk sold in the marketing area, irrespective of 
whether his milk is used by the purchaser as Class I or Class IT milk. 
The device by which this object is accomplished is known as the “blend- 
ed price.” The Orders provide for fixing minimum prices for Class I 
and Class IT milk to be paid by the distributors, who purchase from the 
farmers and who are generally known as “handlers.” Each handler 
pays for the milk that he receives. The Market Administrator, how- 
ever, computes, on the basis of the minimum prices, the value of all 
milk sold in the area each month and, after making certain adjustments 
prescribed by the Orders, calculates a weighted average price, or 
“blended price”, as it is called. Each producer is paid on the basis of 
the blended price, subject again to certain adjustments. The Orders 
establish machinery whereby each handler makes partial advance pay- 
ments to his supplier, while final settlements are later made with the 
Administrator. Before the blended price is computed, however, the 
Administrator is required to make a deduction prescribed by the Orders 
and to pay the amount so deducted to those producers that are coopera- 
tive associations of dairymen. No similar payment is made to other 
producers. 
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The plaintiffs are producers who are not members of any cooperative 
association. They dispute the legality of the provision for this deduc- 
tion and payment to cooperative associations. They contend that this 
direction exceeds the Secretary’s statutory authority and results in an 
unlawful diminution of the proceeds ultimately paid to them. They 
bring this suit as a class action to secure an injunction against the en- 
forcement of this provision and for an adjudication that it is invalid. 

In limine the question is raised as to the right of the plaintiffs to 
bring this suit. It will be disposed of before entering on a discussion 
of the merits. The Supreme Court has already ruled in this action 
that on the allegations of the complaint, these plaintiffs, being milk 
producers who have an interest in the common fund, may maintain a 
class action in order to restrain the Secretary of Agriculture against 
what they deem to be an unlawful diversion of a part of the money (321 
U. S. 288). 

It is now urged by the defendant and by the intervenor that actually 
the interest of the plaintiffs in the disputed payments is comparatively 
small and amounts possibly to a few hundred dollars. Moreover, it is 
contended that, in fact, the expenses of the litigation are borne prin- 
cipally, if not entirely, by other persons. It is argued that these cir- 
cumstances disqualify the plaintiffs from maintaining this action. It 
would be a dangerous doctrine, however, that would preclude a person 
from seeking to vindicate his civil rights by a judicial proceeding 
merely because the encroachment of which he complains is but slight. 
It would be equally unsound to bar a person from recourse to a judicial 
remedy merely because the expenses incurred by him in the litigation 
are advanced or borne by some one else. For example, were this the 
rule, many a matter involving civil rights could not have been brought 
before the courts, in cases in which some organization is championing 
the rights of some poor person. Clearly, the law does not close the 
portals of the courts to a litigant who receives financial assistance from 
another person in bearing the expenses of the suit. 

It is also contended that the plaintiffs may not maintain this action 
as a class suit, on the ground that they do not adequately represent 
the group... This contention is not entirely without merit. It is not 
necessary to pass on it, however, in view of the fact that the plaintiffs 
have a right to bring this action in their individual capacity without 
necessarily denominating it as a class suit. This is not a case in which 
plaintiffs seek an adjudication of their respective interests in a com- 
mon fund. It is merely an action to restrain an alleged misapplication 
of a part of the money. Any person having an interest in the fund 
may maintain such a suit as an individual. If, therefore, this action 


1 See, e. g. Weeks v. Bareco Oil Co. (C. C. A. 7th) 125 F. (2d) 84. 





642 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 84A.D. 
82 F. Supp. 614 

does not lie as a class suit, it may be treated as an action by the plain- 

tiffs in their individual capacities. From the foregoing considera- 

tions, the conclusion inescapably follows that these plaintiffs may 

maintain this action. This result brings us to a consideration of 

the merits. 

The Agricultural Marketing Acts confers broad powers and wide 
discretion on the Secretary of Agriculture. The courts may not in- 
terfere with the exercise of this authority, irrespective of whether they 
agree with the expediency or desirability of the Secretary’s action. 
This principle is inherent in the tripartite division of the Federal 
Government. The Secretary’s authority, however, is not unlimited 
and his discretion is not untrammeled. He must act within the con- 
fines and the orbit of the statute. If he transcends these boundaries 
and promulgates an order that is not authorized by law, the courts 
have a duty to step in, if the matter is properly presented to them in 
a justiciable case or controversy. 

The statute carefully and meticulously enumerates the exact types 
of provisions that may be contained in a marketing order. The Act 
expressly adds that the Secretary may include no others. In ex- 
plicitly defining the adjustments that the Secretary may make in com- 

“puting the price to be paid to producers, the statute again expressly 
provides that the price shall be subject only to the enumerated adjust- 
ments. Nowhere does the statute contain any provision authorizing 
the Secretary to make a deduction from the equalization pool to be 
paid to cooperative associations. 

Agricultural cooperative organizations are properly considered a 
highly desirable and beneficent development in the economic life of 
the nation. For this reason they have long been a favorite of the 
Congress.?, No doubt the Congress, if it chose to do so, might have 
granted subsidies to them out of public moneys. Conceivably, it might 
possibly have provided that subventions should be paid to them out of 
the common fund created under the Milk Orders. The Congress has, 
however, done neither. An officer of the Executive branch of the 
Government, by an administrative order, has directed that out of the 
pool belonging in equity to all of the milk producers, a certain amount 
should be deducted and paid to cooperative associations, thus depriv- 
ing the remaining producers of a portion of the money that would 
otherwise be paid tothem. Obviously, no matter how well intended, 
or even how desirable his action might be, an Executive officer of the 
Government may not overstep the statutory limitations on his au- 
thority. He may not take the property of one person and give it 
to another. 


2 See, e. g., 7 U. S. C. 291; 7 U. S. C. 610b (1) ; 12 U. S. C. 1141e; 26 U.S. C. 101 (12) 
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The defendant and the Dairymen’s League Cooperative Association, 
which has intervened as a defendant, seek to sustain the provision 
under attack by reliance on the provision of the statute which au- 
thorizes the Secretary to include in the marketing Order provisions 
incidental to and not inconsistent with the terms and conditions speci- 
fied in the statute and necessary to effectuate the other provisions of 
the Order (Sec. 608¢ (7)). The word “Incidental” means minor, 
auxiliary, or subordinate to a principal or primary subject. A thing 
incidental to an express provision is dependent or ancillary to it. 
The term does not comprehend something additional to and inde- 
pendent of the principal subject matter. It relates solely to matters 
of a subordinate nature inherently forming a part and parcel of the 
main topic. 

Thus, in First National Bank v. Missouri, 263 U. S. 640, 659, the 
Court stated: 

“* * * an incidental power can avail neither to create powers which, 

expressly or by reasonable implication, are withheld nor to enlarge powers 
given; but only to carry into effect those which are granted.” 
In that case, the Supreme Court held that a statute vesting national 
banks with “all such incidental powers as shall be necessary to carry 
on the business of banking”, did not confer the authority to operate 
branch banks. 

In The Robin Goodfellow, 20 F (2d) 924, the court stated : 

“‘*Tncidental’ obviously means depending upon or appertaining to something 
else as primary.” 

In Biggart v. Lewis, 183 Calif. 660, 668, the court defined “inci- 
dental”, as “having reference to something which is subordinate to 
and dependent upon and follows the existence of another and prin- 
cipal thing.” 

Standard Steel Works Co. v. Williams, 155 Ga. 177, 183, holds to 
the same effect. 

A provision for making substantial deductions from the equaliza- 
tion pool and paying them to cooperative associations, can hardly be 
construed as incidental to the other parts of the Orders. It is en- 
tirely independent and is of major importance. Moreover, the pro- 
vision can hardly be said to be “not inconsistent” with the terms and 
conditions expressly specified in the statute. The statute provides 
that the price shall be subject to adjustments only for enumerated 
factors. There is no provision for an adjustment by way of a deduc- 
tion in favor of cooperative associations. Finally, it cannot be prop- 
erly said that the challenged provision is necessary to effectuate the 
other provisions of the Order. For all of these reasons, the provision 
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assailed by the plaintiffs cannot be justified under this clause of the 
statute. 

Finally, the Government and the intervenor seek to invoke the 
canon of statutory construction that administrative interpretation of 
a statute should be given great weight in determining its meaning. 
This principle no doubt exists, but is inapplicable in the instant case, 
for two reasons. First, the doctrine has its principal usefulness in 
situations involving a continuous uniform administrative construction 
of a statute over a considerable period.* Here there has been a single 
construction resulting in the promulgation of several orders, all within 
a comparatively short time. Second, this rule should not be applied 
to an administrative construction involving the administrator’s own 
powers. Surely it would be a strange doctrine that would permit an 
administrative officer to extend his own powers in doubtful cases by 
his own interpretation of the statute. It would be a clear case of 
lifting oneself by one’s own bootstraps. 

In Jnterstate Commerce Commission v. Cincinnati ete. Ry. Co., 167 
U. S. 479, 510, the Supreme Court held that the Commission lacked 
the power to fix railroad rates, although the Commission had con- 
strued the Interstate Commerce Act as conferring this authority. Mr. 
Justice Brewer made the following pertinent observations: 

“Still again, it is urged that the commission has decided that it possesses this 
power and has acted upon such decision, and an appeal is made to the rule of 
contemporaneous construction. But it would be strange if an administrative 
body could by any mere process of construction create for itself a power which 
Congress had not given to it.” 

The legislative history throws an illuminating light upon the ques- 
tion involved here. In 1940, the Senate Committee on Agriculture 
and Forestry recommended that the statute be amended by explicitly 
providing specific authority for the payment of compensation to co- 
operatives out of any pool or funds.* The hearings indicate that the 
additional legislation was requested by the Secretary of Agriculture. 
This amendment was not enacted by the Congress. It seems clear that 
the Secretary must have had some doubt as to his power in this matter. 
Else he would not have asked for supplemental legislation expressly 
conferring such authority. Nevertheless, in 1941 the Order was is- 
sued with the questioned provision found in it. 

The foregoing discussion leads the Court to the conclusion that in 
including the challenged provision in his marketing Orders, the Sec- 
retary exceeded his statutory authority and that consequently the 


3 Smiley v. Holm, 285 U. S. 355, 369; United States v. Shreveport Grain ¢ El. Co., 287 
U. S. 77, 84; United States v. Missouri Pacific R. R. Co., 278 U. S. 269, 280. 
*S. Rept. No. 1719, 79th Cong., dated May 29, 1940, pp. 7-8. 
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provision should be adjudged illegal and void and its enforcement 
should be restrained. 

Judgement for the plaintiffs. Counsel will present proposed find- 
ings of fact and conclusions of law and a proposed judgment. 

Dated February 24, 1949. 


FINDINGS OF FACT 


This action having been tried by the Court without a jury, the Court 
makes the following findings of fact and conclusions of law: 

1. Order No. 4, Regulating the Handling of Milk in the Greater 

Boston, Massachusetts, Marketing Area was originally issued by the 
Secretary of Agriculture, effective February 9, 1936. Among other 
times, it was amended after public hearings on July 28, 1941, effective 
August 1, 1941. Section 904.9 of the Order as then amended required 
the Market Administrator to make payments at the rates, prescribed 
therein to cooperative associations of producers which qualified there- 
for. Section 904.7 (b) (5) of the Order as then amended directed 
that the amount of these payments should be deducted from the value 
of the milk of the various reporting handlers in the computation of 
the blended or uniform price to producers. In promulgating these 
provisions, the Secretary made the following findings: 
“that the provisions relating to the payments out of. the equalization pool to 
cooperative associations performing certain marketing services are incidental to, 
not inconsistent with, the other provisions of the order, as amended, and neces- 
sary to effectuate the other provisions of the order, as amended.” 

2. Under Order No. 4 as originally issued and amended, all 
milk sold by dairy farmers is divided into two classes: Class 
I, milk sold for use as fluid milk; and Class II, milk sold for 
use for other purposes, such as manufacture of butter and cheese. 
Customarily, for economic reasons, the two classes of milk are sold 
at different prices. The Order creates an equalization plan whereby 
every dairy farmer (generally known as “producer”) receives a pro- 
portionate share of the total proceeds of all milk sold in the marketing 
area, irrespective of whether his milk is used by the purchaser as 
Class I or Class II milk. The device by which this object is accom- 
plished is known as the “blended price”. The Order provides for 
fixing minimum prices for Class I and Class II milk to be paid by 
the distributors, who purchase from the farmers and who are generally 
known as “handlers”. Each handler pays for the milk that he re- 
ceives. The Market Administrator, however, computes, on the basis 
of the minimum prices, the value of all milk sold in the area each 
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month and, after making certain adjustments prescribed by the Order, 
calculates a weighted average price, or “blended price”, as it is called. 
Each producer is paid on the basis of the blended price, subject again 
to certain adjustments. The Order establishes machinery whereby 
each handler makes partial advance payments to his supplier, while 
final settlements are later made with the Administrator. Before the 
blended price is computed, however, the Administrator is required to 
make a deduction prescribed by the Order and to pay the amount so 
“deducted to those producers that are cooperative associations of dairy- 
{men. No similar payment is made to other producers, Provision 
‘for this deduction for cooperative payment was introduced into Order 
No. 4 as amended for the first time by the amendment effective on 
August 1, 1941, 

3. In July 1941, prior to the amendment of August 1, 1941, the 
Secretary conducted a referendum among Boston milk producers as 
provided by statute (7 U. S. C. 608¢ (19)). This referendum gave 
producers an opportunity to vote only for or against the issuance of 
the entire Order as amended, and not on the newly proposed provisions 
for cooperative payments, separately and apart from the other pro- 
visions of the Order. Of 4,802 producers, non-members of coopera- 
tives, to whom ballots were sent, only 843 voted. Of these, 694 were 
recorded in favor of issuance of the Order as amended, 61 were op- 
posed. 21 cooperative associations, voting as a unit for their mem- 
bers, cast a total of 11,587 votes in favor of the issuance of the Order 
asamended. All of the plaintiffs voted against issuance of the Order 
as amended, except one who did not vote. 

4. The provisions with respect to cooperative payments, and the 
accompanying deduction from producer prices, have remained in 
Order No. 4 as amended from August 1, 1941 down to the present 
time. Slight procedural changes have been made in them. On Au- 
gust 1, 1947 the rates of the payments were revised. The Secretary’s 
original finding has never been amplified or amended. At the present 
time, the cooperative payment provisions of the Order are contained 
in Sections 904.10 (a)-(d) and 904.8 (b) (5). The sums of money 
paid to cooperative associations under the Order have averaged ap- 
proximately one-quarter of a million dollars each year. Equivalent 
amounts have been deducted in the computation of the minimum price 
to producers. 

5. The plaintiffs in this action are citizens of the States and reside 
in the towns stated after their names: Delbert C. Stark, Randolph, 
Vt.; A. R. Denton, Morrisville, Vt.; George Stebbins, Enosburg, Vt.; 
and Francis Walsh, Greenwich, N. Y. At the time this action was 
instituted, the plaintiffs had been delivering milk to the Boston market 
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for many years. They were “producers” as defined in Order No. 4 
as amended, and non-members of cooperative associations. The 
monthly milk deliveries by each plaintiff ranged from 7,000 to 26,000 
pounds. The average annual milk deliveries by the plaintiffs to 
handlers under the Boston Order, from 1941 to the present time, have 
been as follows: by Stark 125,000 pounds, by Stebbins, 365,000 pounds, 
by Walsh 93,000 pounds, by Denton 180,000 pounds. The plaintiffs 
have an individual interest in the sums deducted from their prices for 
payments to cooperative associations. The deduction for cooperative 
payments has applied to their deliveries at rates ranging from 
1% cents per hundredweight to 2%, cents per hundredweight. By 
the end of 1945, the deduction had taken from these four plaintiffs a 
total of approximately $540. 

6. For at least a quarter of a century there has been in effect in 
certain milk markets in the United States a system known as “the base 
rating plan”. Under this system each producer received a base or 
quota predicated on the amount of his deliveries during a previous 
representative period of time. For so much of his current deliveries as 
are within this base or quota, he is paid a higher price than that appli- 
cable to his deliveries in excess of the quota. The base rating plan is 
entirely unrelated to any plan for payments to cooperative asso- 
ciations out of the equalization fund. 


CONCLUSIONS OF LAW 


1. The provisions of Section 904.9 (a-d) and Section 904.7 (b) (5) 
of Order No. 4 as amended August 1, 1941, and the substantially sim- 
ilar provisions of Section 904.10 (a-d) and Section 904.8 (b) (5) of 
said Order as amended August 1, 1947, were issued by the Secretary 
of Agriculture without statutory authority, and are illegal and void. 

2. The aforesaid provisions are not authorized by the Agricultural 
Adjustment Act as amended, as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937,7 U.S. C. 601 et seg. 

3. The aforesaid provisions are not authorized by Section 8¢ (5) of 
the Agricultural Adjustment Ast as amended, as reenacted and amend- 
ed by the Agricultural Marketing Agreement Act of 1937, 7 U.S. C. 
608e (5). 

4. The aforesaid provisions are not authorized by Section 8c (7) 
(D) of the Agricultural Adjustment Act as amended, as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937, 
7U.S.C. 608¢ (7) (D). 


842500—49——-11 
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5. The aforesaid provisions are not identical to and consistent with 
the terms and conditions specified in subsections (5) and (7) of Sec- 
tion 8c of the Agricultural Adjustment Act as amended, as reenacted 
and amended by the Agricultural Marketing Agreement Act of 1937, 
” 7 U.S. C. 608c (5), (7), and are not necessary to effectuate the other 
provisions of Order No. 4 as amended. 

Dated April 25, 1949. 

JUDGMENT 


This cause came on to be tried by the court without a jury 1949, and 
was argued by counsel, and thereupon, upon consideration thereof, it 
* is Ordered, Adjudged and Decreed this 25th day of April 1949 that: 

1. The provisions of Section 904.9 (a)-(d) and Section 904.7 (b) 
(5) of Order No. 4, Regulating the Handling of Milk in the Greater 
Boston, Massachusetts, Marketing Area, as amended August 1, 1941, 
and the provisions of Section 904.10 (a)-(d) and Section 904.8 (b) 
(5) of said Order as amended August 1, 1947, are illegal and void. 

2. The defendant be, and he hereby is, permanently enjoined and re- 
strained from authorizing, directing or requiring the Market Admin- 
istrator under Order No. 4, Regulating the Handling of Milk in the 
Greater Boston, Massachusetts, Marketing Area, to make any deduc- 
tion from the uniform price to producers under the provisions of 
Section 904.8 (b) (5) of said Order as amended August 1, 1947. 

3. The defendant be, and he hereby is, permanently enjoined and 
restrained from enforcing, or continuing in effect, any deduction from 
the uniform price to produce under the provisions of Section 904.8 
(b) (5) of Order No. 4, Regulating the Handling of Milk in the 
Greater Boston, Massachusetts, Marketing Area as amended August 
1, 1947. 

4. The defendant be, and he hereby is, permanently enjoined and 
restrained from authorizing, directing or requiring the Market Admin- 
istrator under Order No. 4, Regulating the Handling of Milk in the 
Greater Boston, Massachusetts, Marketing Area to make payment to 
cooperative associations under the provisions of Section 904.10 
(a)—(d) of said Order as amended August 1, 1947. 

5. The defendant be, and he hereby is, permanently enjoined and 
restrained from enforcing or continuing in effect the provisions of 
Section 904.10 (a)-—(d) of Order No. 4, Regulating the Handling of 
Milk in the Greater Boston, Massachusetts, Marketing Area as 
amended August 1, 1947. 

Dated April 25, 1949. 
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ORDER 


The motion of the defendant herein for a stay of enforcement of 
the judgment entered in the above-entitled cause on April 25, 1949, 
during the period permitted for appeal, and, if appeal is taken, pend- 
ing final disposition of the case, hereby is granted, and enforcement 
of said judgment is hereby stayed until final determination of this 
cause: Provided, That the defendant shall require that the Market 
Administrator for the Greater Boston, Massachusetts, Marketing Area 
deposit all sums representing monthly deductions from the equali- 
zation pool established under the provisions of Order No. 4, Regulat- 
ing the Handling of Milk in the Greater Boston, Massachusetts, 
Marketing Area, issued by the Secretary of Agriculture, effective Au- 
gust 1, 1947, in accordance with the provisions of Section 904.10 (a)- 
(d) and 904.9 (b) (5) of said order, in a special bank account from 
which no disbursements shall be made until final determination of this 


action. 
Dated April 25, 1949. 





INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE 
DECISIONS 


May 1949 


ANTI-HOG-CHOLERA SERUM AND HOG-CHOLERA VIRUS 
TITLE 7, § 851 et seq. 


INTERIM RELIEF 
Application for, Granted 
Petitioner’s application for interim relief granted, and the 


Control Agency shall restore petitioner to the list of 
wholesalers under the order pending the outcome of the 


proceeding 
COMMODITY EXCHANGE ACT 


ADMINISTRATIVE PROCEEDING 
Motion to set aside postponement of answer and hearing date 


while criminal suit upon same matter pending in district 
court, granted 
ANSWER AND HEARING 
Validity of Referee’s Order Setting Dates for 
Where respondent, a registered futures commission mer- 


chant who was charged in the complaint in this 

proceeding with converting customers’ funds, and a 

criminal action against him upon the same facts was 

pending in the United States District Court, filed a 

motion to postpone this proceeding upon the ground 

that the requirement that he file an answer here, during 

the pendency of the criminal action, was tantamount to 

compelling him to testify against himself, held, on certi- 

fication to the Judicial Officer, that the referee’s order 

setting the dates for answer and hearing was proper, 

and that in accordance with the complainant’s request 

and in order to expedite matters, the hearing should 

be held without necessity of filing of an answer by 
respondent . 

ConsTITUTIONAL Law 
Administrative order setting aside postponement of answer 
and hearing date while criminal suit upon same matter pend- 


ing in district court not unconstitutional 
650 
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May 1949 


COMMODITY EXCHANGE ACT—Continued 


DISMISSAL 
Petition for Intervention and Reopening 
Petition for intervention, reopening, etc., dismissed, where 
grounds for petition are based on matter wholly extra- 
neous to this proceeding, and where the petitioner has 
no justiciable interest in the outcome of the proceeding, 
but certain language in the prior decision is amended to 
indicate that the decision did not intend to convey the 
impression that the respondents’ allegations with refer- 
ence to the petitioner’s negligence were correct 
FINDINGS oF Fact 
Order setting dates for answer and hearing not requiring 
INTERVENTION AND REOPENING 
Dismissal of petition for 


Motion 
Request to set aside postponement of answer and hearing date 


while same matter pending in district court, granted 
Moor CasE 
Cause not moot because respondent’s registration expired in 
effect at the time of alleged violations of act 
REGISTRATION 
Effective date of suspension of 
Stray ORDER 


Vacation of 
For reasons stated herein the stay order of April 14, 1949, 


is vacated and the five-day suspension of Garnac’s regis- 
tration as a futures commission merchant and the five- 
day refusals of trading privileges to Garnac, Fred 
Hediger, H. R. Schmid and George Lulie, ordered in 
the Order of March 24, 1949, shall commence on the 
thirtieth day after the date of issuance of this order-- -- 
TRADING PRIVILEGES 
Effective date of refusal of 


PACKERS AND STOCKYARDS ACT, 1921 


ADMINISTRATIVE PROCEDURE AcT 
Elimination of notice and public procedure under section 4 of _- 
CrAsb AND DgsiIst 
Unfair and Deceptive Practices and Devices 
Where respondent engaged in unfair and deceptive prac- 
tices and devices, dealt in its principal’s livestock with- 
out informing the principal, operated as a dealer without 
being registered as required by the Packers and Stock- 
yards Act, and misused the funds in its custodial account 
for shippers’ proceeds, but made restitution to its prin- 
cipal in the amount of $1464.88 after the examiner’s re- 
port was filed and served, respondent is ordered to 
cease and desist from the violations referred to and 
warned that restitution would not prevent the imposi- 
tion of a sanction in the event of future violations -- -- 
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2085 


2091 
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534 


517 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 
CrasE AND Desist—Continued 
Unfair, Unjustly Discriminatory and Deceptive Practice 
Respondent, duly registered as a market agency engaged 
in the business of buying and selling livestock on com- 
mission at the St. Louis National Stock Yards, National 
Stock Yards, Illinois, a posted stockyard, ordered to 
cease and desist from the following unfair, unjustly dis- 
criminatory and deceptive practices: aiding and abetting 
in defrauding purchasers of livestock by knowingly 
concealing from such purchasers the true ownership of 
the livestock and the fact that employees of such 
purchasers are realizing profits from such sales, and 
causing stockyards, in connection with sales of livestock 
on commission, to issue scale tickets which do not 
show the true names of the sellers or consignors of the 
livestock 
Unlawful, Unfair, Unjustly Discriminatory and Deceptive 
Practices 
Respondent is ordered in this disciplinary proceeding 
under the Act to cease and desist from perpetrating the 
unlawful, unfair, unjustly discriminatory and deceptive 
practices as found, determined, and ordered herein- - -- 
Violations of Act 
Respondent is ordered in this disciplinary proceeding under 
the Act to cease and desist from violations of the Act and 
regulations issued pursuant thereto as found, deter- 
mined. and ordered herein 
JURISDICTION OF SECRETARY 
Stockyard Transaction 
Where a transaction was initiated in the country but was 
consummated at a posted stockyard, the transaction is 
held to be a stockyard transaction, subject to the juris- 
diction of the Secretary of Agriculture under the Act.. 2087 
Notice AND PuBLIc PROCEDURE 
When unnecessary 2091 
RaTEs AND CHARGES 
Continuation of 
For reasons stated in the order of April 4, 1949, the present 
rates are continued in effect until the effective date of a 
final decision and order in the pending proceeding and 
this order shall take effect immediately 
Since the parties are agreed respondents’ petition filed on 
May 3, 1949, amended May 6, 1949, requesting a fur- 
ther continuance of their current authorization, granted, 
and the order of May 24, 1948, is continued in effect to 
and including June 30, 1950 
The temporary rates and charges of respondent are con- 
tinued in effect to and including June 30, 1951, and, in 
conformity with section 4 of the Administrative Pro- 
cedure Act, order is issued without notice and public 
procedure after finding that to be unnecessary 


A. D. Page 
No. 
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; A. D. 
Rates AND CHAaRGES—Continued No. 


Temporary Increase in 
Inasmuch as the parties are agreed and protests against 
requested increase have been withdrawn, respondent’s 
petition providing for temporary rate increases, granted, 
and this order shall become effective 30 days from the 
date of this decision 
REGISTRATION 
Suspension of, as Dealer 
Respondent’s registration as a dealer suspended for 15 
days beginning on the effective date of this order for 
unlawful, unfair, unjustly discriminatory and deceptive 
practices as found, determined, and ordered herein__-- 
Suspension of, as Market Agency and Dealer 
Respondent’s registration as a market agency and as a 
dealer suspended for 18 months beginning on the effective 
date of this order for violations of the Act and regula- 
tions issued pursuant thereto, as found, determined, and 
ordered herein 
SrockYARD TRANSACTION 
Transaction initiated in country but consummated at posted 
stockyard as constituting 
SUSPENSION OF REGISTRATION 
Unlawful, unfair, unjustly discriminatory and deceptive practi- 
ces by dealer 
Violations of Act by market agency and dealer 
VIOLATION OF AcT 
Aiding and abetting in defrauding purchasers of livestock by 
knowingly concealing from such purchasers the true owner- 
ship of livestock and the fact that employees of such pur- 
chasers are realizing profits from such sales_-_-____---------- 
wipes homie Gimeno 5 ere Jen sk coe’ 
Causing stockyards, in connection with sales of livestock on 
commission, to issue scale tickets which do not show the true 
names of the sellers or consignors of livestock 
Causing stockyards to issue, in connection with the sale of live- 
stock planted by respondent with market agencies, scale 
tickets which do not show the true names of the sellers or 
consignors of the livestock 
Charging and collecting greater compensation for services than 
the rates and charges prescribed in his rate schedule 
Dealing in principal’s livestock without informing principal 
that respondent is so dealing 
Defrauding purchasers of livestock by whom he is employed as 
livestock buyer by planting livestock with market agencies 
for sale and causing such market agencies to sell to such 
purchasers without disclosing to the purchasers that the 
livestock is owned by the respondent and that he is realizing 
8 DEGut SOM). RGN BRINE. 8. oo ae ee bens cawe ne eee eens 2093 
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Viotation or Act—Continued 
Engaging in unfair and deceptive practices prohibited by Act 
and regulations promulgated pursuant thereto 
Failing to disclose his dealer activities in sale and purchase 
transactions of hogs consigned to him for sale on a commis- 
sion basis 
Failing to furnish purchasers cf consigned livestock with true 
and correct copies of scale tickets 
Failing to furnish true and correct copies of scale tickets to 
purchasers of consigned livestock 
Failing to keep records, accounts and memoranda that fully and 
correctly disclose all transactions involved in the business- - - - 
Failing to remit to owners of livestock consigned to him for sale 
on a commission basis the additional price received from the 
sale of consigned livestock which the respondent took into 
his own account and resold on the same day in one lot at a 
higher price than that remitted to the owner 
Issuing checks in the names of real or fictitious persons and 
spuriously endorsing such checks to disguise deal transactions 
in connection with the purchase, or sale of consigned 
livestock 
Issuing false accounts of sale and incomplete accounts of sale 
to owners and consignors of consigned livestock 
Issuing false billing to purchasers of consigned livestock 
Misrepresenting and misinforming stockyard owners thereby 
resulting in the issuance of scale tickets which do not show the 
true and correct names of consignor, or weight of hogs 
weighed 
Mutilating and destroying checks without the consent in writing 
of the Director, Livestock Branch, Production and Marketing 
Administration 
Operating as a dealer within the meaning of that term as defined 
in Act at Indianapolis Stock Yards without being registered 
as such with Secretary of Agriculture 
Submitting to the Livestock Branch a false, incomplete and mis- 
leading annual report 
Using funds in custodial account for shippers’ proceeds to pay 
for livestock purchased by respondent for its own account 
and from making such use of proceeds of sale as endanger 
faithful and prompt accounting for and payment of such por- 
tion thereof as may be due owner or consignor of livestock_- _- 
WILFULNESS 
Violation of Act Knowingly and Consciously Committed 
The meaning of the term “‘wilfulness’”’ when applied to 
violations of law varies according to the particular cir- 
cumstances involved and where violations of the Act 
were found to have been knowingly and consciously 
committed, they were held to be wilful violations 
Worps AND PHRASES 
Wilfulness 
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ACCEPTANCE 
Diversions Constituting > . -- 
Diversion orders placed on a car of onions by the buyer 
constitute acceptance 2109 557 
AccoRD AND SATISFACTION 
Dismissal of complaint based on 2109 600 
CoMPLAINT FOR REPARATION 
Complainant as Interested Party to File 
Where respondent contends complainant was officer of 
corporation at time of transaction and hence not 
“interested party” entitled to file reparation complaint, 
held, that complainant was a proper party because 
respondent contracted with complainant as individual 
and evidence also shows complainant severed connections 
with corporation prior to the transaction 2111 602 
CoNnTRACT OF PURCHASE AND SALE 
Effect of Shipment from Location Other Than That Specified 
in Contract 
Where a contract of purchase and sale called for cars of 
prunes to be shipped from Freewater, Oregon, and the 
prunes were rejected by the purchaser’s customers be- 
cause they were shipped from Walla Walla, Washington, 
or vicinity, and the purchaser sued for loss of profit for 
this alleged breach of contract on the part of the shipper, 
held, that since the record shows that Walla Walla, 
Washington, is only 10 miles from Freewater, Oregon, 
shipment from Walla Walla is substantial compliance 
with the contract providing for shipment from Freewater, 
593 
CoUNTERCLAIM 
Dismissal of, for Failure to Prove Special Damages 
Where respondent filed a counterclaim based upon loss of 
profit of a resale because of a breach of warranty, the 
buyer must prove that special damages were within the 
contemplation of the parties, which, in turn, requires 
proof that the seller entered into the contract in con- 
troversy with knowledge of the terms of a contract of 
resale or with knowledge that a replacement purchase 
to fulfill the resale contract could not be made in the 
event of a breach and, having failed to prove special 
damages in accordance with these principles, the counter- 
claim is dismissed 2114 615 
Custom AND UsaGE 
Custom of trade in shipping Jonathan apples 2100 575 
DaMAGES 
Breach of Warranty 
General damages for a breach of warranty are based upon 
the difference between the market value of the goods 
actually delivered and the value they would have had if 
they had conformed to the warranty ---- --- Pocusweaaal 615 
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Loss of profit 617 
Measure of, based on — 
breach of warranty 605 
difference between replacement purchase price and con- 
tract price 
DEFAULT 
Admission of facts alleged in complaint by_2099: 569; 2106: 591; 2118 
Waiver of oral hearing by >...2099: 569; 2106: 591; 2118 
DELIVERY AND ACCEPTANCE 
Diversion orders on a car of onions placed by the buyer con- 
stitute acceptance 2097 
DISMISSAL 
Accord and Satisfaction 
Where complainant sold bananas to respondent for $551.50 
and thereafter the parties disagreed as to the quality of 
the bananas and where respondent alleged and proved 
that complainant accepted the sum of $328.96 in full 
settlement of the purchase price of the bananas, held, 
the payment constituted an accord and satisfaction 
which discharged the obligation arising out of the 
transaction 
Breach of Warranty 
Where complainant failed to prove extent of damage 
sustained from breach of warranty of brand and size 
of tomatoes, the complaint should be dismissed 
Failure to Get Service on Respondent 
Complaint dismissed on consent of complainant after 
learning of failure to secure service on respondent 
Failure to Meet Contract Requirements 
Complaint dismissed where the facts show complainant 
delivered a carload of Texas tomatoes which did not 
grade U. S. No. 1 on arrival at destination and, there- 
fore, did not meet contract requirements and conse- 
quently respondent lawfully rejected the shipment- - -- 
Failure to Sustain Burden of Proof of Breach of Warranty 
Where complainant-buyer alleged that certain prunes pur- 
chased by it did not meet the specifications of the con- 
tract, but failed to submit any evidence to prove the 
truth of its allegation and failed to submit evidence to 
support its claim that the prunes were not of the market 
value they should have been, held, that complainant has 
failed to sustain the burden resting upon it to prove the 
truth of the allegations of its complaint, and the com- 
plaint should be dismissed 593 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
DismissaAL—Continued + si 
Lack of Proof Seller Failed to Deliver in Accordance with Con- 

tract Terms 

Where complainant-buyer sought to recover a portion of 
the purchase price paid to respondent-seller for certain 
f. o. b. shipments of Jonathan apples because the apples 
arrived at destination showing excessive decay, and the 
record shows that the method of shipment selected by 
complainant for the apples in question was ‘‘Carriers 
Protective Service,” but expert testimony introduced by 
respondent was to the effect that Jonathan apples are a 
delicate variety and that it is the custom of the trade to 
ship Jonathans under standard refrigeration, it is held, 
that complainant has failed to show that the apples 
travelled under normal transportation service and con- 
ditions and has failed to establish any right to a refund 
of any part of the purchase price to respondent for the 
apples, and, therefore, the complaint should be dis- 


Petition for reconsideration 
Settlement Between Parties 
Since complainant has notified the Department that the 
controversy has been settled and requested that the 
complaint filed herein be dismissed, the complaint is 
accordingly dismissed 
Since complainant in this proceeding has notified the 
Department that the controversy has been settled and 
requested that the complaint filed herein be dismissed, 
the complaint is accordingly dismissed 
Unlawful Rejection 
Where complainant made a deposit with respondent on 
each of six carloads of oranges before shipment but 
rejected them on arrival for the alleged reason that they 
were not in suitable shipping condition when shipped 
and instituted this proceeding for the recovery of the 
deposit advanced on each of the cars, it is held, that 
complainant has failed to sustain the burden of proving 
that the oranges were not in suitable shipping condition 
when shipped since there is no showing that these cars 
moved under normal transportation service and con- 
ditions and because of this failure to prove justification 
for rejections, the complaint is dismissed 2095 546 
DIVERSIONS 
Constitute acceptance, when 2097 560 
EVIDENCE 
Breach of Warranty R 
The evidence in this case shows that two lots of Bell pep- 
pers involved in this proceeding were not 2% inch mini- 
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Breach of Warranty—Continued 
mum, as required by the terms of the contract, where 
the proof of the size of the peppers was limited to the 
contents of an appeal inspection which certified that 
the peppers were not 2% inch minimum, even though the 
initial inspection at shipping point contained a certificate 
that the peppers were 2% inch minimum, from which it 
is concluded that a breach of warranty as to size 
MI lta ta es Sea eRe hee le 
Burden of proof as falling on party alleging breach of warranty - 
Burden of proof as to— 
lack of suitable shipping condition. ___._..._-.--------- 
Eig, 2 ees a0 F, Os Oe MMO... nen cccecccconesseee 
Burden of Proof of Breach of Warranty and Damages Sus- 
tained 
Where respondent accepted the commodity involved in 
this proceeding because he had purchased it on an f. o. b. 
acceptance final basis, the burden of proving a breach 
of warranty and the burden of proving the damages sus- 
tained thereby is upon him and not upon the complain- 
ant bringing this action for recovery of the contract 
SR EEI  coe c e e ae eeee ae aca 
Commodity within permissible tolerance___________-_------- 
Contract terms established by.....................<......- 
Documents Furnished by Complainant to Department Not 
Automatically Part of Hearing Record 
Where certain statements and documents were furnished 
by complainant to the Department at the time of filing 
the complaint, such evidence did not automatically be- 
come part of the hearing record.-..._..--.---------- 
Facts showing— 
carloads of Texas tomatoes did not grade U. S. No. 1 on 
raee ey NN ne nana nnowne 
Paling to anew eG. . 5 on oo ncn ncn ecnecen 
Failing to show negligence of buying broker__-___-----.-_--- 
Failure to establish right to recover part of purchase price- --- 
Failure to show breach of contract__...-...---------------- 
Failure to sustain burden of proof as to breach of warranty --- 
Lack of proof seller failed to deliver in accordance with contract 
Lack of Reliance Upon Shipping Point Inspection Certificate 
Facts held to show that the shipper did not rely upon 
shipping point inspection certificate in delivering a 
carload of potatoes which, upon appeal inspection, failed 
to meet contract specifications. -.»_...-...---------- 
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F. O. B. AccepTance Finat SALE 
Defense of Breach of Warranty 4D _ 
Where respondent did not reject a shipment of peppers 
sold on an f. 0. b. acceptance final basis, he is entitled 
to maintain the defense of breach of warranty in this 
proceeding for the purchase price 615 
INSPECTION 
Reversal of Shipping Point Inspection by Appeal Inspection 
Where an appeal inspection, reversing a shipping point 
inspection, shows a carload of potatoes delivered by the 
seller failed to meet contract specifications, and where 
the facts show the seller did not in fact rely upon the 
shipping point inspection certificate, held, the seller’s 
breach was without reasonable cause and in violation 
of the act 
INTERESTED Party 
Complainant as, to file reparation complaint_____......----- 2111 
INTERSTATE COMMERCE 
Transaction Constituting 
Where the seller knew a carload of potatoes was being 
purchased for out-of-state shipment and resale by the 
purchaser, held, the transaction was one in interstate 
OMMEINNOES Cocoa res enue wane eset e 5s Sasa 
Joint AccounT TRANSACTION 
Inapplicability of Warranty of Suitable Shipping Condition to 
Implied warranty of seller that produce is in suitable 
shipping condition is not applicable to 
JONATHAN APPLES 
Custom of trade in shipping of 
PRINCIPAL AND AGENT 
PNIGy OF Diitane, DYOMONS oa sae ga Jesse sete eae 2111 
Liability of Agent Failing to Disclose His Principal 
Where an agent, who negotiated a contract of purchase and 
sale on behalf of the buyer of two cars of prunes, but 
failed to disclose the agency relationship or the name of 
his principal, set up as a defense against the purchaser’s 
action for loss of profits when the agent was joined as 
co-respondent with the seller, that he (the agent) 
operated only within the scope of the authority vested 
in him by his principal, and that the seller knew from 
previous dealings with the agent that all of the latter’s 
operations were exclusively that of broker, it is held: 
(1) as a general rule, an agent who contracts in his own 
name for an undisclosed principal does not cease to be a 
party because of his agency; (2) as between himself and 
the other party, such an agent is liable as principal to 
the same extent as if he had not acted for another; 
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PRINCIPAL AND AGENT—Continued 
Liability of Agent Failing to Disclose His Principal—Con. 
(3) having made himself personally liable by making the 
contract in his own name, the agent may enforce the 
contract even though the principal has renounced it; 
and (4) even if it be known or if the agent disclosed the 
fact that he is an agent, but not the name of the princi- 
pal, he is personally liable as between himself and the 
Other contraeune POT 2525 - ne cescsc-saasss-ceue 
Right of Undisclosed Principal to Sue for Breach of Warranty 
In an action against seller for loss of profits on two cars of 
prunes purchased through complainant’s agent, wherein 
the respondent-seller denied that it sold the prunes to 
complainant but stated that its contract was with the 
agent, and took the position that because of the agent’s 
failure to disclose the agency relationship or the name of 
the principal at the time of the sale, the seller could not 
be held liable to complainant-buyer for any loss the 
latter may have sustained by reason of an alleged breach 
of contract, it is held, that, as a general rule, a contract 
not under seal, made in the name of an agent as ostensi- 
ble principal, may be sued on by the real principal at the 
Rs NOUR a a Ss oh eS ope 
RECONSIDERATION 
Dismissal of Petition for 
Where it appears that the order in question is supported 
by the evidence and the law applicable thereto, com- 
plainant’s petition for reconsideration is dismissed with- 
out prior service upon respondent___----------------- 
REHEARING, REARGUMENT, AND RECONSIDERATION 
Denial of Petition for 
Petition denied where the hearing was held after due notice 
to both parties and the order is supported by the evi- 
dence admitted at the hearing and the principles of law 
STIORTRREINGORD qo Sess Sacco Si cas once esses see 
REJECTION OF COMMODITY 
Lawful rejection 
Where complainant failed to establish delivery of “Jumbo” 
onions as required by the contract, held, respondent’s 
rejection of the two carloads was not without reason- 
GINO OREN ok 4a Geweceneee nde aes eeiwas wees 
WeiGhOn t TORSOREDIS CONGO: a 5 Gos cS kee wos cewsseecen 
REPARATION 
Failure to Deliver Commodity in Accordance with Contract 
Terms 
Where seller contracted to ship a carload of Rome apples 
the last of the week but failed to do so and offered to 
substitute a carload of Rome, Staymen and Delicious 
apples, and the purchaser did not accept the substitute 
carload, held, that the failure of seller to deliver the 
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commodity in accordance with the contract terms en- 
titles complainant to an award of reparation in the 
amount of the difference between the replacement pur- 
chase price and the contract price of the commodity --__ 


Failure to Pay Balance of Purchase Price 
The evidence in this proceeding indicates that the re- 


spondent buyer failed to prove either the market value 
of the peppers actually received or the market value 
they would have had if they had answered to the war- 
ranty and having thus failed to prove that he was 
damaged as a result of the breach of warranty, held, 
complainant is entitled to the unpaid balance of the 
contract purchase price as reparation____..__._______-_- 


Where complainant sold potatoes to respondent, and re- 


spondent accepted the delivery, paid a part of the agreed 
purchase price, and failed to answer the complainant, it 
is held, that respondent’s failure to answer is deemed an 
admission that the allegations contained in the com- 
plaint are true and, therefore, reparation should be 
awarded complainant for the balance of the agreed price 


Where complainant sold potatoes to respondent company 


which accepted delivery but failed to pay the balance 
of the purchase price, and where it failed to file an answer 
to the complaint which failure to answer constitutes an 
admission of the facts alleged in the complaint, held, 
complainant is entitled to an award of reparation in the 
amount of the balance of the purchase price__------_-- 


Where evidence establishes that complainant contracted 


to sell respondent a carload of potatoes represented as U. 
S. No. 1 on f. 0. b. basis, and appeal inspection at des- 
tination reversed shipping point certificate because grade 
defects slightly exceeded the tolereance allowed for the 
U. 8S. No. 1 grade, held, in an action by complainant for 
the balance of purchase price, that complainant breached 
the warranty as to grade for which the measure of dam- 
ages is the difference between the market value of the 
produce delivered and that of the produce as warranted, 
but in the absence of proof as to the market value of the 
potatoes delivered, complainant is entitled to the full 
RIDGE: GNI om wicca ds Serenata ee ues 


Where respondent alleged that the potatoes purchased 


from complainant on basis of 85 percent U. S. No. 1 
delivered were not of grade warranted and respondent 
deducted from the purchase price the alleged value of 
potatoes lost in reconditioning the shipment 30 days 
later, held, in an action by complainant for the balance 
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RePARATION—Continued +? : Fem 


Failure to Pay Balance of Purchase Price—Continued 
of the price, that the evidence indicates the percentage 
of freezing injury was within the tolerance allowed by 
the grade and the loss sustained by respondent resulted 
from its failure to sort the potatoes and, therefore, com- 
plainant is entitled to an award of reparation for the 
balance of the price 
Failure to Pay on Joint Account Agreement 
Where complainant seeks to recover a deficit incurred in 
handling onions on joint account with respondent, con- 
cerning the oral details of which parties are in disagree- 
ment, consideration may be given to any available perti- 
nent documentary evidence, but since prompt objection 
was not made by party affected, it is concluded that no 
breach of contract or duty on the part of the com- 
plainant has been established and, therefore, complainant 
is entitled to an award of reparation in the amount under 
the joint account agreement 
Failure to Pay Purchase Price 
Where respondent purchased from complainant cucum- 
bers, wax beans, and watermelons and respondent ac- 
cepted delivery of the produce but has failed to pay any 
part of the purchase price, and where respondent failed 
to file an answer to the complaint which failure to 
answer constitutes an admission of the facts alleged in 
the complaint, held, complainant is entitled to an 
award in the amount of the purchase price 
Where the facts show that, after delivery of a carload of 
potatoes not meeting contract specifications, the parties 
agreed that the purchaser was to resell the potatoes for 
the seller’s account, held, that a reasonable construction 
of the agreement is that the parties intended it to oper- 
ate as a rescission, and the purchaser is entitled to re- 
cover the purchase price paid by him, but not his loss of 
profits on the transaction, and purchaser should ac- 
count to seller for the proceeds of the resale 
Where, under an f. o. b. contract of sale, complainant 
offered sufficient proof to show that oranges met con- 
tract requirements at shipping point and respondent 
defended on the ground that the condition disclosed by 
Federal inspection at destination was adequate proof of 
lack of suitable shipping condition, it is held, that the 
burden of proving this defense rested upon respondent 
who failed to sustain it by failing to show that the ship- 
ments moved under normal transportation service and 
conditions and, therefore, failing to show a right to 
reject or be relieved from liability for the full contract 
purchase prices for the shipments involved, and com- 
plainant should recover the full amount claimed 





8 A. D. INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE DEC. §63 


May 1949 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


A. D. Page 
REPARATION—Continued No. " 


Failure to Prove Commodity Was Not in Suitable Shipping 
Condition 
Where it is shown that complainant sold and delivered a 
car of onions to respondent in accordance with the con- 
tract of the parties and respondent failed to prove that 
the onions were not in suitable shipping condition, held, 
reparation should be awarded complainant for the 
amount of the difference between the original sale price 
and the net proceeds of resale on the car 557 
Money Advanced on Behalf of Principal 
Where complainant purchased for account of respondent 
a carload of potatoes, which complainant considered to 
be U.S. No. 1 grade, but appeal inspection disclosed po- 
tatoes never were U.S. No. 1 because of grade defects in 
excess of tolerance allowed by grade, held, in an action 
by complainant for the purchase price paid and broker- 
age, that complainant is only liable for losses arising from 
negligence, and since there is no proof of negligence here, 
complainant is entitled to reparation 602 
Unlawful Rejection 
Where complainant alleged that respondent, through his 
agent, purchased a carload of lettuce on a rolling accept- 
ance final basis but at respondent’s request this term was 
changed later to f. 0. b., and respondent denied agree- 
ing to purchase rolling acceptance final and rejected 
the lettuce, held, in an action by complainant for losses 
sustained in reselling, that at the outset there was a mis- 
understanding between the parties as to the terms, but 
since respondent subsequently agreed to purchase the 
lettuce on f. o. b. terms respondent’s rejection of the 
carload on arrival was without reasonable cause, and, 
therefore, complainant is entitled to damages in the 
amount of the purchase price less the net proceeds 
received on resale of the rejected car 
REPARATION COMPLAINT 
Complainant as interested party to file 
Stay ORDER 
Effective Data to Prior Order Stayed 
Effectiveness of order of April 22, 1949 is stayed pending 
action upon petition for reconsideration 2104 
SUBSTANTIAL COMPLIANCE 
Effect of shipment from location other than that specified in 
contract 
SurTaABLE SuHtppine ConpDITION 
Burden of proof as to lack of 


842500—49——-12 





664 INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE DEC. 8A.D. 


May 1949 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


Seas A.D. Page 
SuiTaBLeE Suippina Conpit1on—Continued No. . 


Facts Failing to Show Commodity was not in 
Facts held to show that a car of onions did not move under 
normal transportation service and conditions and re- 
spondent failed to prove the onions were not in suitable 
CUMIN eas Seo soo. eS os te hg ee ee takai 2097 560 
Inapplicability of warranty of, to joint account transaction__ 2116 632 
SUITABLE SHIPPING ConDITION RULE 
Inapplicability of, where Normal Transportation Service and 
Conditions not Shown 
Where complainant-buyer charged respondent-seller with 
failure to deliver f. 0. b. shipments of Jonathan apples 
in accordance with contract specifications when Federal 
inspections at destination showed excessive decay in 
the apples, on the theory that the apples were not in 
suitable shipping condition, and the evidence indicates 
that the Jonathan apples should have been shipped 
under refrigeration instead of “Carriers Protective 
Service” selected by complainant, it is held that before 
complainant can impose liability upon respondent for 
lack of suitable shipping condition, normal transporta- 
tion service and conditions must be shown, and since 
complainant has failed to show that the apples in con- 
troversy moved under normal transportation service 
and conditions, the suitable shipping condition rule 
does not apply and it follows that complainant has 
failed to show that respondent breached the contract_ - 
TRANSIT SHRINKAGE 
When not considered abnormal 
VIOLATION OF AcT 
Failure to deliver commodity in accordance with contract 


Failure to pay— 
balance of purchase price 
purchase price 
Unlawful rejection 
WARRANTIES 
Damages for breach of 
Effect of, Regarding Weight at Shipping Point 
In an f. o. b. sale, any warranty regarding weight of lugs 
of tomatoes applies at shipping point and shrinkage of 
one and one-half pounds per lug during unsuual length 
of time in transit and to a point not contemplated is not 
considered abnormal transit shrinkage 
Evidence showing breach of 
Inapplicability of warranty of suitable shipping condition to 
joint account agreement 
Right of undisclosed principal to sue for breach of 
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WaRRANTIES—Continued No. ” 


Warranty in Derogation of Terms of Contract Not Implied 
Where respondent purchased potatoes on basis 85 percent 
U. S. No. 1 delivered and contends there was an implied 
warranty that the potatoes would be suitable for making 
potato chips which was breached because the potatoes 
had been frozen, held, that the potatoes delivered had 
freezing injury within the tolerance allowed by the grade 
and no warranty may be implied in derogation of the 
terms of the contract 564 
Worps AND PHRASES 
Without Reasonable Cause 
Where an appeal inspection, reversing a shipping point 
inspection, shows a carload of potatoes delivered by the 
seller failed to meet contract specifications, and where the 
facts show the seller did not in fact rely upon the ship- 
ping point inspection certificate, held, the seller’s breach 
is not without reasonable cause by reason of reliance 
upon the shipping point inspection certificate_ __ ---- -. 2115 624 
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AcTION 
Right to Sue Where Encroachment is Slight 
It would be a dangerous doctrine that would preclude a person 
from seeking to vindicate the civil rights by a judicial proceeding 
merely because the encroachment of which he complains is but 
slight, 82 F. Supp. 614 
Right to Sue Where Expense of Litigation is Borne by Another Party 
It would be unsound to bar a person from recourse to a judicial 
remedy merely because the expenses incurred by him in the 
litigation are advanced or borne by someone else, 82 F. Supp. 


ADMINISTRATIVE ACTION 
Lack of Power to Take Property of One Person for Benefit of An- 
other by 
Where an officer of the Executive branch of the Government, by 
an administrative order, has directed that out of the pool 
belonging in equity to all of the milk producers, a certain 
amount should be deducted and paid to cooperative associa- 
tions, thus depriving the remaining producers of a portion of 
the money that would otherwise be paid to them, no matter 
how well intended, or even how desirable his action might be, 
he may not overstep the statutory limitations on his authority, 
for, he may not take the property of one person and give it to 
another, 82 F. Supp. 614 
Crass AcTION 
Producers’ Right to Maintain, to Restrain Secretary Against Diversion 
of Funds from Producers’ Pool 
In accordance with the Supreme Court ruling (321 U. S. 288) 
milk producers who have an interest in the common fund, may 
maintain a class action in order to restrain the Secretary of 
Agriculture against what they deem to be an unlawful diversion 
of part of the money from producers’ pool, 82 F. Supp. 614-- 
CooPpERATIVE ASSOCIATION PAYMENTS 
Invalidity of, 82 F. Supp. 614 
CooperRATIVE PayMENT PROVISIONS 
Invalidity of, 82 F. Supp. 614 
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Courts 
Power of, to Set Aside Action of Secretary : Page 
Although the courts may not interfere with the exercise of broad 
powers and wide discretion of the Secretary conferred upon 
him by the Act, the Secretary’s authority under the Act is 
not unlimited and his discretion is not untrammeled since he 
must act within the confines and the orbit of the statute, and if 
he transcends these boundaries and promulgates an order that 
is not authorized by law, the courts have a duty to step in, if 
the matter is properly presented to them in a justiciable case or 
controversy, 82 F. Supp. 614 
DEDUCTIONS FOR PayMENTS TO COOPERATIVE ASSOCIATIONS 
Legislative History of Provision of Act Relative to 
The legislative history of the statute throws much light upon the 
question relating to diversion of funds from producers’ pool 
for payment to cooperative associations, 82 F. Supp. 614 
LEGISLATIVE History 
Deductions for payments to cooperative associations, 82 F. Supp. 614_ 
OrpER No. 4 (Boston, Massachusetts) 
Invalidity of Cooperative Associations Payment Provisions 
Where several milk producers brought action to restrain the 
Secretary of Agriculture from enforcing the provisions of Order 
No. 4 regulating the handling of milk in the Greater Boston, 
Massachusetts, marketing area, which provide for deductions 
of certain sums of money from the producers’ settlement fund 
and the payment of such deductions to cooperative associations, 
the court held, that the cooperative payment provisions of the 
Boston milk marketing order are illegal, and issued a stay order 
until final determination of this cause: Provided, that the 
Secretary shall require that the market administrator deposit 
all sums representing monthly deductions from the equalization 
pool established under the order in a special bank account from 
which no disbursement shall be made until final determination 
of this action, 82 F. Supp. 614 
PRoDUCERS 
Right of, to maintain class action to restrain Secretary against diver- 
sion of funds from producers’ pool, 82 F. Supp. 614 
Propucers SETTLEMENT FuND 
Producers’ right to maintain class action to restrain Secretary against 
diversion of funds from, 82 F. Supp. 614 
SECRETARY OF AGRICULTURE 
Broad powers of Secretary not unlimited and his wide discretion not 
untrammeled, 82 F. Supp. 614 
Lack of power of, to overstep statutory limitations by taking property 
of one person and giving it to another, 82 F. Supp. 614 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 
STATUTES 
Construction and Interpretation 
Administrative Construction of 
The canon of statutory construction that administrative 
interpretation of a statute should be given great weight in 
determining its meaning is inapplicable in the instant case, 
first, because the doctrine has its principal usefulness in 
situations involving a continuous uniform administrative 
construction of a statute over a considerable period whereas 
here there has been a single construction resulting in the 
promulgation of several orders, all within a comparatively 
short time and, second, this rule should not be applied to an 
administrative construction involving the administrator’s 
own powers, for, it would be a strange doctrine that would 
permit an administrative officer to extend his own powers 
in doubtful cases by his own interpretation of the statute. 
It would be a clear case of lifting oneself by one’s own 
bootstraps, 82 F. Supp. 614- ___- Bee eee a ee wet 

Application of meaning of word “‘Incidental”’ relative to term “not 
inconsistent,’’ 82 F. Supp. 614 

Construction and meaning of word “Incidental,’’ 82 F. Supp. 614_- _ - 

Stay ORDER 
Deductions from equalization pool for cooperative association pay- 
ments to be deposited in special bank account and to be disbursed 
only after final determination of case upon appeal, 82 F. Supp. 614__ 
Worps AND PHRASES 
Application of Meaning of Word ‘‘Incidental’’ Relative to Term “Not 
Inconsistent’’ 

A provision for making substantial deductions from the equaliza- 
tion pool and paying them to cooperative associations, can 
hardly be construed as incidental to the other parts of the orders 
for it is entirely independent and is of major importance and, 
moreover, the provision can hardly be said to be ‘‘not incon- 
sistent’’ with the terms and conditions expressly specified in the 
statute which provides that the price shall be subject to adjust- 
ments only for enumerated factors, and it contains no provision 
for an adjustment by way of a deduction in favor of cooperative 
associations, and finally, it cannot be properly said that the 
challenged provision is necessary to effectuate the other provi- 
sions of the order, 82 F. Supp. 614- -- --- 638 

Construction and Meaning of Word “Incidental’’ 

The word ‘‘Incidental’’ means minor, auxiliary, or subordinate to 
a principal or primary subject, and a thing incidental to an 
express provision is dependent or ancillary to it, and this term 
does not comprehend something additional to and independent 
of the principal subject matter as it relates solely to matters of a 
subordinate nature inherently forming a part and parcel of the 
WMI TOMO Ge UND Ola. oo oo os cee cSe lt ececsasclesans 638 
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